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STATE  OF  ILLINOIS 
APPELLATE  COURT 
FOURTH  DISTRICT 
February  t/tta,    A.D.  1944 


Tern  No.  4304 


UNION  TRUST  COMPANY  of  EAST 
ST.  LOUIS, 


Plaintiff 


vs. 


ELMER  C.  RUECK,  EDITH  HORINE 
RUECK  and  C.  G.  OZIER, 

Defendants. 

HOWARD  R.  MOORE, 

Petitioner-Appellee , 

vs. 

ELMER  C.  RUECK  and  EDITH 
HORINE  RUECK, 

Defendants-Appellants, 
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Appeal  from  the 
Circuit  Court  of 
St.  Clair  County 
Illinois. 


A 


CULBERTSON,  P.  Z. 

This  appeal  is  prosecuted  to  reverse  a  decree  entered  in 
the  Circuit  Court  of  St.  Clair  County,  on  March  22,  1945,  award- 
ing petitioner,  HOWARD  R.  MOORE  (hereinafter  called  plaintiff),  a 
Writ  of  Assistance  against  Appellants,  ELMER  C.  RUECK  and  EDITH 
HORINE  RUECK  (hereinafter  called  defendants),  for  the  possession 
of  a  certain  house  and  lot  located  near  East  St.  Louis,  in  St. 
Clair  County. 

The  defendants  owned  the  property  involved,  and  to  secure 
an  indebtedness  owed  by  them  to  Union  Trust  Company  of  East  St. 
Louis  they,  on  February  9,  1939,  encumbered  the  same  with  a  real 
estate  mortgage.   They  defaulted  in  the  payment  of  that  indebted- 
ness, and  on  January  9,  1941,  the  bank  instituted  its  foreclosure 
suit  in  the  Circuit  Court  of  St.  Clair  County.   The  record  discloses 
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the  defendants  were  personally  served,  but  made  default,  and  on 
April  18,  1941,  a  decree  for  foreclosure  was  entered  in  the  cause, 
and  the  property  here  involved  was  ordered  sold  to  satisfy  the 
indebtedness  due  from  the  defendants.   Among  other  provisions, 
that  decree  contained  the  following:   "And  it  is  further  ordered, 
adjudged  and  decreed  that  upon  the  execution  and  delivery  of  the 
conveyance  or  conveyances,  as  aforesaid,  the  said  purchaser  or 
purchasers,  his  or  their  representatives  or  assigns,  be  let  into 
possession  of  the  premises,  so  conveyed  to  him  or  them;  and  that 
any  of  the  parties  in  this  cause,  who  may  be  in  possession  of 
said  premises  or  any  part  thereof,  and  any  person,  who  since  the 
commencement  of  this  suit,  has  come  into  possession,  under  them 
or  either  of  them,  on  the  production  of  the  Master's  Deed  of  Con- 
veyance and  a  Certified  Copy  of  the  Order  of  this  Court,  confirming 
the  Report  of  said  sale,  shall  surrender  possession  thereof  to  such 
purchaser  or  purchasers,  his  or  their  representatives  or  assigns." 
No  appeal  was  perfected  and  this  decree  became,  and  is,  final. 

In  accordance  with  the  provisions  of  the  decree  the  prem- 
ises were  sold  by  the  Master-in~Chancery  of  the  Circuit  Court,  on 
May  26,  1941.   The  Union  Trust  Company  was  the  purchaser  and  the 
Master  issued  it  a  Certificate  of  Purchase.   The  Report  of  the 
Master-in-Chancery ,  concerning  the  sale  and  the  purchase  of  the 
premises,  was  presented  to  and  approved  by  the  Court  on  June  2, 
1941.   There  was  a  deficiency  of  $352.95  between  the  amount  for 
which  the  property  was  sold  and  the  amount  due  under  the  decree, 
and  a  judgment  in  that  amount  was  rendered  in  favor  of  the  bank 
and  against  the  defendants,  and  on  June  13,  1941  the  Court  appoint- 
ed a  receiver  to  manage  the  property  during  the  period  of  the 
equity  of  redemption.  It  appears  the  defendants  remained  in  the 
premises  and  paid  the  receiver  rent  at  the  rate  of  $30.00  per 
month.   The  last  rent  collected  from  the  defendants,  by  the  re- 
ceiver, was  on  August  14,  1942,  and  purportedly  covered  the  month 
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commencing  with  August  14,  1942  and  ending  September  16,  1942. 

On  May  27,  1942,  plaintiff  Howard  R.  Moore  purchased  the 
Certificate  of  Purchase  fron  the  Union  Trust  Company,  and  on 
August  27,  1942,  he  surrendered  the  Certificate  of  Purchase  to 
the  Master-in-Chancery  and  secured  a  deed  to  the  premises.   De- 
fendants continued  to  occupy  the  premises.   On  September  10,  1942, 
plaintiff  served  defendants  with  a  notice  to  vacate  the  property 
on  or  before  thirty  days  from  that  date,  and  thereafter,  on  Sep- 
tember 18,  1942,  defendants  sent  plaintiff  a  postal  money  order 
for  $50.00,  purporting  to  be  payment  for  one  months  rent,  and 
this  proffered  payment  the  plaintiff  refused  to  accept  and  returned 
same  to  defendants  with  a  letter  demanding  possession  of  the  prem- 
ises.  Plaintiff  then  wrote  the  Office  of  Price  Administration  for 
authority  to  institute  a  suit  against  defendants  in  Forcible  Entry 
and  Detainer,  and  on  October  19,  1942,  plaintiff  commenced  an 
action  in  Forcible  Entry  and  Detainer  against  defendants  before 
a  Justice-of-the-Peace.   He  prevailed  in  that  suit  and  defendants 
appealed  to  the  Circuit  Court  of  St.  Clair  County  where  the  case 
was  tried  by  the  Court,  without  a  jury,  and  plaintiff  again  pre- 
vailed.  Defendants  prosecuted  and  perfected  an  appeal  to  this 
Court  to  reverse  that  judgment. 

On  February  24,  1943,  Plaintiff,  as  holder  and  owner  of  the 
Master-in-Chancery ' s  deed,  personally  served  defendants  with  a 
certified  copy  of  the  decree  entered  June  2,  1941,  approving  the 
Master's  Report  of  Sale,  exhibited  to  them  his  Master's  deed,  and 
in  writing,  demanded  possession  of  the  property  on  or  before  March 
1,  1943.   On  March  2,  1943,  the  original  foreclosure  suit,  by 
order  of  Court,  was  redocketed,  and  plaintiff,  by  leave  of  Court, 
filed  his  Petition  for  Writ  of  Assistance  against  the  defendants. 
A  hearing  was  had  and  it  does  not  appear  from  the  record  that  any 
question  was  made  upon  the  hearing  as  to  plaintiff's  compliance 
with  the  provisions  of  the  foreclosure  decree  of  April  18,  1941, 
with  reference  to  obtaining  a  Writ  of  Assistance.   It  appears  that 
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defendants  contended  that  plaintiff  was  not  entitled  to  a  Writ  of 
Assistance,  (first)  because  a  suit  in  Forcible  Entry  and  Detain- 
er between  the  parties,  was  pending;   and  (second)  since  the 
entry  of  the  decree,  defendants  had  becone  tenants  of  plaintiff, 
and  therefore,  new  rights  had  been  acquired  by  then  which  would 
prevent  the  issuance  of  the  Writ.   Defendants  advance  the  sane 
contentions  in  this  Court. 

As  to  the  first  contention  of  the  defendants,  that  this 
Writ  of  Assistance  should  not  have  been  issued  because  a  Forcible 
Entry  and  Detainer  suit  between  the  parties  was  pending,  we  must 
conclude  that  this  contention  is  not  tenable  for  the  reason  that 
the  plaintiff  had  the  right  to  enploy  two  alternative  renedies 
in  order  to  obtain  possession  of  his  premises.   He  could  bring 
an  action  of  Forcible  Entry  and  Detainer,  and  also,  sue  out  a 
Writ  of  Assistance  under  the  decree  of  foreclosure  (VAHLE  vs. 
BRACKENSEIK,  145  111.  231,  237).   It  seems  to  us  that  there  can 
be  no  question  that  a  Writ  of  Assistance  is  the  appropriate 
process  to  be  issued  by  a  Court  of  Chancery  to  place  the  assignee 
of  the  purchaser  of  mortgaged  premises,  under  a  foreclosure  sale, 
in  possession  of  the  premises  involved  (VAHLE  vs.  BRACKENSEIK, 
supra.),  and  this  record  discloses  that  the  plaintiff  had  con- 
plied  with  all  the  requirements  of  the  lav/  and  the  foreclosure 
decree  before  applying  for  such  Writ. 

As  to  the  second  contention  that,  since  the  entry  of  the 
decree,  defendants  had  become  tenants  of  plaintiff  and  therefore 
new  rights  had  been  acquired  by  them  which  would  prevent  the 
issuance  of  the  Writ,  we  must  conclude,  after  having  made  a  very 
careful  examination  of  the  record  in  this  case,  that  there  does 
not  appear  any  evidence  in  this  record  that  would  warrant  us  in 
coming  to  that  conclusion.   The  evidence  wholly  fails  to  show  that 
the  relationship  of  landlord  and  tenant  existed  between  the  plain- 
tiff and  the  defendants.   Defendants  had  no  rights  in  the  premises 
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after  August  26,  1942,  when  the  period  of  redemption  under  the 
foreclosure  decree  expired.   The  receiver  had  no  authority  to 
rent  the  premises  to  defendants  after  the  expiration  of  the  re- 
demption period  and  this  act  of  collecting  rent  for  a  period 
beyond  the  redemption  period  could  not  extend  defendants  rights 
to  the  premises  (CHICAGO  JOINT  STOCK  LAND  BANK  vs.  McCAMBRIDGE, 
343  111.  456,  461) . 

We  cannot  but  conclude  that  the  record  in  this  case  conclu- 
sively shows  that  the  defendants  in  this  case  are  wrongfully 
withholding  possession  of  the  property  from  the  plaintiff,  with- 
out the  slightest  semblance  of  justification. 

No  real  defense  appears  to  have  been  interposed  in  this 
case,  and  the  Writ  of  Assistance,  in  our  opinion,  was  properly 
issued,  and  the  decree  of  the  Court  issuing  same,  being  right 
and  proper,  finds  affirmance  at  our  hands. 

Decree  affirmed. 
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Appeal  from  the 
Circuit  Court  of 
Madison  County. 


HOWARD  L.  SHORT, 

Plaintiff -Appellant , 
vs. 
E.  B.  CHRISMAN, 

Defendant-Appellee . 

CULBERTSON,  P.  J. 

This  is  an  appeal  from  a  judgment  in  bar  of  plaintiff's 
cause  of  action  and  against  plaintiff  for  costs,  rendered  by  the 
Circuit  Court  of  Madison  County,  on  the  verdict  of  a  jury  which 
found  in  favor  of  Defendant-Appellee,  E.  B.  CHRISMAN  (hereinafter 
called  defendant),  and  against  Plaintiff -Appellant,  HOWARD  L. 
SHORT  (hereinafter  called  plaintiff).   A  motion  for  a  new  trial 
was  made  by  the  plaintiff  herein,  and  argued  before  the  Court,  and 
denied,  and  this  appeal  follows: 

An  automobile  accident  which  occurred  on  the  morning  of 
December  23,  1942  furnishes  the  basis  for  this  litigation.  The 
evidence  in  this  case  discloses  that  on  the  morning  of  the  acci- 
dent in  question  the  plaintiff,  seated  in  front  seat  of  an  auto- 
mobile driven  by  his  friend,  SLOANE,  was  riding  to  his  work  at  the 
Shell  Oil  Company  Refinery  in  Roxana,  Illinois.  They  drove  from 
Godfrey  to  Alton,  through  Alton,  East  Alton,  Wood  River,  and  were 
going  south  on  Route  111  near  the  Oil  Refinery  when  the  accident 
occurred.  At  the  place  of  the  collision,  the  evidence  discloses, 
the  road  is  level  and  runs  straight  north  and  south.  Atmospheric 
conditions  were  especially  bad  on  the  morning  of  the  accident  as 
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there  was  a  fog  so  dense  that  the  black  center  line  of  the  highway- 
was  visible  only  in  places  and  the  red  tail-light  of  a  car  ahead, 
going  in  the  same  direction,  could  not  be  discerned  for  any  con- 
siderable distance.   The  evidence  shows  that  following  the  Sloane 
car  (in  which  the  plaintiff  was  riding)  was  an  automobile  driven 
by  Howard  Potts,  a  co-worker  at  the  Shell  Refinery.   Due  to  the 
fog,  Potts  had  been  following  the  tail-light  of  the  Sloane  car  for 
about  three  miles,  at  a  distance  of  about  twenty  five  feet,  and 
traveling  at  a  speed  of  about  ten  miles  per  hour.   The  evidence 
shows  both  cars  had  their  lights  on. 

At  the  place  of  the  collision  Sloane  saw  a  car  stopped 
on  the  pavement  in  front  of  him,  and  applied  his  brakes.   It  ap- 
pears from  the  evidence  that  there  had  been  no  ice  on  the  pavement 
at  any  place  prior  to  the  scene  of  this  accident,  but  that  at  the 
place  where  the  collision  occurred  the  pavement  was  icy  and  slick, 
with  the  result  that  when  Sloane' s  brakes  were  applied  his  car 
slid  forward.   It  was  so  foggy  that  an  occupant  of  the  Potts  car, 
only  twenty  five  feet  behind,  did  not  see  the  Sloane  car  when  it 
began  to  stop  and  first  noticed  it  sliding  forward  on  the  pavement 
ahead  of  them,  whereupon  Potts  likewise  applied  his  brakes  and  as 
Sloane  slid  southerly  in  an  eff or t to  stop,  Potts'  car  slid  along 
behind  him  at  the  same  time.   When  both  cars  stopped  the  front  end 
of  the  Potts  car  was  about  twelve  or  fifteen  feet  behind  the  Sloane 
car.   When  the  Sloane  car  slid  forward  its  rear  end  slid  to  the  east, 
almost  but  not  across  the  center  line,  while  the  Potts  car  stopped 
parallel  with  the  slab  in  its  own  traffic  lane.   It  appears  from 
the  evidence  that  both  cars  stood  in  this  position  for  about  two 
or  three  minutes,  and  that  the  motor  was  running  in  the  Sloane 
car,  but  that  during  that  time  Sloane  does  not  appear  to  have  made 
any  attempt  to  straighten  his  car  by  its  own  motive  power,  and 
neither  driver  appears  to  have  made  any  attempt  to  get  off  the 
road,  post  anyone  to  the  rear  to  warn  traffic,  or  take  any  other 
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precautions  to  prevent  an  accident.   At  this  point,  the  evidence 
shows,  plaintiff  on  his  own  volition  and  without  any  request  from 
his  host,  decided  to  get  out  of  the  Sloane  car  and  push  so  as  to 
"straighten  it  up,"  and  it  appears  that  plaintiff  got  out  of  the 
right  front  door  of  the  car  and  walked  northerly  to  the  rear  of 
the  car  and  that  as  he  did  so  he  testified  he  could  see  the  head- 
lights of  defendant's  truck  approaching  about  100  to  150  feet  from 
the  north  in  its  own  traffic  lane  and  toward  the  rear  of  the 
stopped  cars.   Plaintiff  got  to  the  rear  of  the  Sloane  car  and 
began  to  push.   It  appears  from  the  evidence  of  the  defendant 
that  as  he  approached  the  place  where  the  accident  occurred  he 
was  driving  his  truck  at  a  speed  of  between  ten  and  fifteen  miles 
per  hour  and  that  his  vision  was  limited  to  thirty  feet,  and  at 
that  speed,  he  testified,  he  could  stop  his  truck  on  wet  pavement 
within  twenty  five  feet,  and  testified  that  as  he  proceeded 
southerly  near  the  place  of  the  accident,  he  was  looking  straight 
ahead  when  suddenly  the  tail-light  and  back  end  of  the  stopped 
Potts  car  loomed  through  the  fog,  about  thirty  feet  in  front  of 
him.   It  appears  from  the  evidence  that  the  pavement  was  icy  at 
the  place  of  the  accident  and  defendant  testified  that  immediate- 
ly upon  seeing  the  rear  of  the  Potts  car  he  applied  his  brakes 
in  an  effort  to  stop,  but  his  truck  slid  forward  on  the  slick 
spot  and  his  bumper  struck  the  back  end  of  the  Potts  car,  causing 
the  Potts  car  to  slide  forward  some  twelve  or  fifteen  feet,  and 
when  he  did  so,  plaintiff's  leg  was  pinned  in  between  the  left 
front  bumper  of  the  Potts  car  and  the  right  rear  fender  of  the 
Sloane  car.  As  the  result  of  the  accident  plaintiff  sustained  a 
broken  leg. 

Plaintiff  contends  in  this  Court  that  the  verdict  and 
judgment  in  this  case  are  not  supported  by  the  evidence  and  that 
the  evidence  shows  plaintiff's  injuries  were  caused  by  the  negli- 
gence and  carelessness  of  the  defendant,  and  it  is  urged  that  the 
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Court  erred  in  overruling  the  plaintiff's  motion  for  a  new  trial 
and  entering  judgment  upon  the  verdict.  No  complaint  is  made  on 
the  admission  or  rejection  of  evidence  in  this  case,  nor  is  any 

complaint  lodged  against  instructions  given  or  refused.   It  would 

/ 
seem  to  us  that  the  questions  of  plaintiff's  due  careand  of  defen- 
dant's negligence  were  properly  before  the  jury  for  determination 
in  this  case  and  there  has  been  a  determination  of  them  by  the 
jury  that  is  reflected  by  the  jury's  verdict  in  favor  of  the  de- 
fendant. 

The  verdict  of  not  guilty,  we  believe,  had  abundant 
support  in  the  evidence.   In  the  absence  of  other  intervening 
errors  the  verdict  of  the  jury  will  not  be  disturbed.   The  Court 
will  not  substitute  its  judgment  for  that  of  the  jury,  unless  it 
is  clearly  and  unmistakably  against  the  manifest  weight  of  the 
evidence  (JONES  vs.  ESENBERG,  299  111.  App.  551,  555;   PHILPOTT 
vs.  PARHAM,  316  111.  App.  £78,  281). 

The  judgment  rendered  by  the  Court  in  this  case,  we  hold 
to  be  right  and  proper,  and  the  same  is,  therefore,  affirmed. 

Judgment  affirmed. 
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STAT^l  OF  ILLINOIS 
APPELLATE  COURT 
FOURTH  DISTRICT 
February  Tern,  ASSD.J^4A  6-l 

Tern  No.  45025 

CARLETOS  S.  DONALDSON, 

Plaintiff -Appellee , 
vs. 
BEULAH  REYNOLDS,/* 

Defendant-Appellant 

CULBERTSON,  P.  I. 

This  is  an  appeal  from  a  judgment  in  the  amount  oi 
$285.00  in  favor  of  Appellee,  CARLETOS  S.  DONALDSON  (hereinafter 
called  plaintiff),  and  against  Appellant,  BEULAH  REYNOLDS  (here- 
inafter called  defendant).   This  suit  was  originated  before  a 
Justice-of-the-Peace,  where  a  judgment  was  rendered  in  favor  of 
plaintiff,  and  on  appeal  to  the  Circuit  Court  a  trial  was  had  be- 
fore the  Court  and  a  jury,  and  a  verdict  for  $285.00  was  returned 
by  the  jury,  upon  which  judgment  was  entered,  and  this  appeal 
follows. 

The  factual  situation  that  gives  rise  to  this  litigation 
is  as  follows:   Ella  McGee,  the  mother  of  the  defendant  herein, 
departed  this  life  at  about  four  a.  m.  on  May  20,  1042,  at  Cairo, 
Illinois.   It  appears  she  was  an  elderly  lady  and  lived  in  the 
same  house  where  Lindsey  Newborn  resides.   After  the  death  of 
Mrs.  McGee,  Newborn  called  the  plaintiff,  who  is  an  undertaker, 
and  he  arrived  at  the  Newborn  residence  at  about  nine  o'clock  a.m. 
At  that  time  he  did  not  remove  the  body  but  was  told  by  Newborn 
to  come  back  later,  and  pursuant  to  those  directions  he  did  return 
at  about  eleven  o'clock  a.m.,  at  which  time  he  took  the  body  of 
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Mrs.  McGee  to  his  undertaking  establishment  and  there  embalmed 
it.   It  appears  that  the  defendant  herein,  who  is  a  resident  of 
St.  Louis,  Missouri,  having  been  notified  of  the  death  of  her 
nother,  came  to  Cairo  on  the  evening  of  her  mother's  death, 
arriving  at  about  six  o'clock,  and  that  at  about  7:30  the  de- 
fendant herein  went  to  the  plaintiff's  place  of  business  and 
there  certain  arrangements  were  entered  into  for  the  burial  and 
funeral  of  Mrs.  McGee.   The  plaintiff  herein  contends  that  on 
arrival  at  his  funeral  home,  defendant  selected  the  casket, 
selected  the  clothes  she  wanted  her  mother  buried  in,  ordered 
telegrams  to  be  sent  to  relatives,  notifying  them  of  the  day  of 
the  funeral,  which  telegrams  she  paid  for,  and  that  the  plain- 
tiff and  defendant  herein  then  agreed  upon  the  complete  arrange- 
ments for  the  burial  and  funeral  in  the  sum  of  $885.00,  and  the 
plaintiff  herein  contends  that  the  evidence  establishes  that  the 
cost  of  the  burial  and  funeral  expenses  was  satisfactory  to  the 
defendant  herein.   While  defendant  doesn't  deny  going  to  the 
undertaking  establishment  of  the  plaintiff  herein,  she  contends 
that  they  couldn't  agree  and  didn't  come  to  any  definite  arrange- 
ment. 

Some  time  after  this  occurred,  the  plaintiff  and  defen- 
dant, appear  from  the  evidence,  to  have  come  to  a  violent  state 
of  disagreement,   This  disagreement  seems  to  have  arisen  from 
the  insistence  of  plaintiff  that  he  be  given  some  insurance  poli- 
cies that  would  assure  his  being  paid,  and  reached  such  violent 
proportions  that  the  defendant  herein  conferred  with  another 
undertaker,  and  directed  him  to  go  to  the  undertaking  establish- 
ment of  the  plaintiff  herein  and  take  therefrom  the  body  of  her 
deceased  mother.   A  Mandamus  suit  was  instituted,  directed  against 
the  plaintiff  herein,  to  secure  the  possession  of  the  body  of  de- 
fendant's deceased  mother.   A  church  funeral  had  been  arranged 
for,  but  the  funeral  did  not  take  place  at  the  church  as  an 
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attorney  for  the  defendant  herein  stood  on  the  steps  at  the 
church  when  the  funeral  cortege  arrived  and  informed  then  that 
the  funeral  would  not  be  held  there,  and  it  was  not,  but  was 
held  fron  the  undertaking  parlors  of  the  plaintiff  herein.   There 
is  sone  corroborating  evidence  in  the  record  tending  to  support 
the  contention  advanced  by  the  plaintiff  herein  that  the  defen- 
dant herein  entered  into  the  contractual  relationship  with  hin 
for  the  burial  of  her  mother. 

it  is  contended  in  this  Court  that  the  Circuit  Court 
committed  error  in  overruling  the  defendant's  notion  for  judgment 
notwithstanding  the  verdict,  and  also  in  failing  to  allow  defen- 
dant's notion  for  a  new  trial.   The  propriety  of  the  Court's 
action  in  refusing  two  of  the  instructions  tendered  by  the  de- 
fendant is  also  challenged  on  this  appeal,  and  assigned  as  con- 
stituting reversible  error. 

A  consideration  of  the  evidence  in  connection  with  this 
case  clearly  denonstrates  that  an  issue  of  fact  was  tendered  for 
the  consideration  of  the  jury,  and  in  the  light  of  the  evidence 
offered,  it  very  clearly  appears  to  us  that  the  Court  properly 
denied  the  notion  for  a  judgment  notwithstanding  the  verdict. 
We  have  examined  the  two  instructions  which  were  tendered  by  the 
defendant  and  refused  by  the  Court,  and  we  are  of  the  opinion 
that  the  Court's  action  in  refusing  to  give  then  was  entirely 
proper  and  in  no  way  error. 

There  was,  of  course,  a  conflict  in  the  testinony,  and  in 
that  situation  this  Court  has  not  the  right  to  set  aside  such 
judgment,  unless  it  is  satisfied  that  it  is  manifestly  against 
the  weight  of  the  evidence  (PEOPLE  vs.  DIECKELMANN,  367  111.  372; 
JONES  vs.  ESENBERG,  299  111.  App.  551;   GRAHAM  vs.  DRESSEN,  292 
111.  App.  15).   Our  exanination  of  the  evidence  in  this  case 
brings  us  to  the  conclusion,  and  we  so  hold,  that  the  judgnent 
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in  this  case  is  not  against  the  manifest  weight  of  the  evidence, 
and  should  not  be  disturbed.   A  Court  of  Review  has  no  right  to 
substitute  its  opinion  for  that  of  the  jury  in  cases  of  this 
nature,  so  long  as  the  verdict  of  the  jury  is  supported  by  suf- 
ficient evidence  (AVEY  vs.  MEDARIS,  272  111.  App.  209). 

We  are  of  the  opinion  that  this  record  does  not  contain 
any  reversible  error,  and  that  the  judgment  is  amply  supported 
by  the  evidence,  and  it  is,  therefore,  affirmed. 

Judgment  affirmed. 
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PETER  ZANTER, 

Plaintiff -Appellee , 
vs. 
EVAN  TODD, 

Def endaht-Appellant 

BRISTOW,  J. 

This  action  was  commenced  before  George  B.  Shaw 
Justice  of  the  Peace  of  Franklin  County,  Illinois  in  Benton 
Township,  by  Peter  Zanter  et  al  against  Evan  Todd,   The  purpose 
was  to  recover  possession  of  a  certain  real  estate.   The  plain- 
tiff predicated  his  right  to  prevail  upon  a  sheriff's  deed.   All 
the  parties  to  the  suit,  residing  in  a  township  other  than 
Benton  Township,  the  right  to  institute  this  proceeding  before 
Squire  Shaw  was  questioned  in  a  motion  for  change  of  venue. 
This  motion  was  allowed,  and  the  cause  was  transferred  to  Aud 
B.  Cox,  another  Justice  of  the  Peace  of  Benton  Township.   In 
his  court,  the  defendant  again  urged  that  a  Justice  Court  had 
no  jurisdiction  because  the  parties  resided  in  another  township. 

Justice  Cox  overruled  the  motion  challenging  his 
authority  to  hear  the  cause  and  proceeded  to  the  trial  of  the 
issues  without  a  jury.   The  issues  were  found  for  the  plaintiffs, 
and  judgment  for  possession  was  entered  for  the  plaintiffs,  and 
against  the  defendant.   From  this  judgment,  the  defendant  per- 
fected an  appeal  to  the  Circuit  Court  of  Franklin  County. 

A  motion  was  made  there  to  dismiss  the  appeal  because 
of  the  insufficiency  of  the  appeal  bond.  A  hearing  on  that 
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motion  was  held,  and  motion  to  dismiss  appeal  was  denied. 

A  trial  was  had  in  the  Circuit  Court  of  Franklin  County, 
and,  the  court  hearing  the  cause  without  a  jury,  found  the 
issues  for  the  plaintiff,  and  ordered  a  writ  of  restitution  to 
issue.   This  judgment  was  entered  on  February  2,  1942. 

From  this  judgment,  the  defendant,  Evan  Todd,  sought 
to  perfect  an  appeal  to  the  Appellate  Court,  Fourth  District, 
Illinois.   A  notice  of  appeal  was  filed  in  the  office  of  the 
Clerk  of  the  Circuit  Court  of  Franklin  County,  Illinois  on  March 
28,  1942.   A  transcript  of  the  record  in  the  case  was  not  filed 
until  June  3,  1942,  the  same  being  67  days  after  notice  of 
Appeal  was  filed.   Transcript  of  the  record  must  be  filed  in 
Appellate  Court  within  sixty  days  from  the  time  that  the  notice 
of  appeal  is  filed  in  the  office  of  the  Clerk  of  the  Circuit 
Court.   Subparagraph  Two  of  Rule  36  of  Supreme  Court  of  Illinois, 
Casens  v.  Paynter  et  al. ,  290  App.  288;   People  v.  London  and 
Lancashire  Indemnity  Co.  of  America,  295  App.  582. 

We  might  also  make  this  observation  that  the  Court  having 
before  it  only  the  common  law  record,  and  none  of  the  errors  urged 
by  appellant  appearing  in  it,  we  would  be  compelled  to  hold  adverse- 
ly to  the  contention  of  appellant.   The  principal  error  urged  is 
that  the  trial  court  was  without  jurisdiction  to  hear  the  cause. 
No  where  does  it  appear  in  the  record  that  a  motion  was  made  in 
the  Circuit  Court,  challenging  its  jurisdiction.   Questions  of 
incorrect  venue  of  a  case  appealed  from  a  Justice  of  the  Peace 
Court  to  the  Circuit  Court  is  waived  when  not  raised  in  the  Cir- 
cuit Court.   Russell  v.  Barnowski,  311  App.  293.   There  was  no  re- 
port of  proceedings  filed  in  this  case,  and  in  its  absence  only 
those  errors  appearing  on  the  face  of  the  record  can  be  considered. 
Weber  v.  Sneeringer  247  App.  294;   Kalish  v.  City  of  Chicago,  219 
111.  133. 

We  are  of  the  opinion  that  this  appeal  should  be  dismissed, 

the  appellant  not  having  complied  with  Rule  36  of  the  Supreme  Court 

of  Illinois. 

APPEAL  DISMISSED  . 
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Appeal  from  the 

Circuit  Court  of 
St.  Clair  County, 
Illinois 


HOWARD  R.  MOORE? 

Plaint  if  5/Appelll 
vs. 
ELMER  C.  #OECK, 

../"Defendant-Appellant 
BRISTOW,  J. 

The  defendant,  Elmer  C.  Rueck,  had  been  the  owner  of  a 
certain  dwelling  house,  the  right  to  possession  of  which  is  the 
subject  of  this  litigation.   He  executed  a  mortgage  on  the  same 
to  the  Union  Trust  Company  of  East  St.  Louis,  Illinois 0   He  de- 
faulted in  his  payments  under  that  mortgage,  and  foreclosure 
proceedings  were  instituted  on  the  9th  day  of  January,  1941. 
No  appearance  was  made  by  him  in  that  proceeding,  whereupon  a 
decree  of  foreclosure  was  entered  on  the  18th  day  of  April,  1941. 
On  the  25th  day  of  May,  1941,  the  premises  were  sold  under  the 
foreclosure  decree  by  the  Master-in-Chancery  of  the  Circuit  Court. 
A  certificate  of  purchase  was  issued  to  the  Trust  Company,  the 
mortgagee,  who  became  the  purchaser  at  that  sale.   The  purchase 
price  was  $352.95  less  than  the  indebtedness,  and  a  deficiency 
decree  in  that  sum  was  entered  against  the  defendant.   On  June 
13th,  a  receiver  was  appointed  by  the  Circuit  Court  to  collect 
rents  and  apply  the  same  on  the  deficiency.   The  defendant  remain- 
ed in  possession  of  the  premises  and  paid  the  receiver  a  monthly 
rental  of  $30.00.   The  last  rental  was  collected  on  August  14th, 
1942,  covering  the  period  from  that  date  to  September  15th,  1942. 
The  plaintiff  herein  obtained  the  certificate  of 
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purchase  from  the  Union  Trust  Company  of  East  St.  Louis  on  the 
27th  day  of  May,  1942.   There  having  been  no  redemption,  on 
August  27th,  1942,  the  plaintiff  surrendered  his  certificate  of 
purchase  and  the  Master-in-Chancery  executed  him  a  deed  to  the 
premises  in  question. 

On  September  10th,  1942,  plaintiff  advised  the  defen- 
dant that  he  had  sold  the  property;  requested  him  to  vacate;  and 
served  him  with  the  following  notice: 

"September  10,  1942 
To:  Mr.  Elmer  C.  Rueck 

You  are  hereby  notified  that  you  are  to  vacate 
the  premises  which  you  now  occupy,  known  and  describ- 
ed as  1634  North  48th  Street,  East  St.  Louis,  Illinois, 
on  or  before  Thirty  (30)  days  from  this  date,  Septem- 
ber 10,  1942,  according  to  the  laws  of  the  State  of 
Illinois. 

Your  lease  to  said  promises  will  terminate  on 
the  10th  day  of  October,  1942. 

Yours  very  truly, 
(Signed)  Howard-  R.  Moore." 
On  September  19th,  1942,  plaintiff  tendered  defendant 
$30.00  rent,  but  this  was  refused.   Defendant  refused  to  vacate, 
and  this  proceeding  was  instituted  to  obtain  possession.   After 
a  hearing  before  the  court  without  a  jury,  a  judgment  for  poss- 
ession was  entered.   From  this  judgment  the  defendant  presents 
this  appeal. 

The  defendant  makes  the  contention  here  that  the  rela- 
tionship of  landlord  and  tenant  existed  between  the  plaintiff  and 
defendant,  and  that  the  notice  served  herein  not  complying  with. 
Chapter  80,  Section  6,  Illinois  Rev.  Statutes  1941,  the  defendant 
was  entitled  to  prevail  in  the  forcible  entry  and  detainer  action. 
The  defendant  claims  that  since  the  plaintiff  proceeded  under  a 
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statute  which  pertains  solely  to  the  termination  of  a  tenancy, 
that  thereby,  he  impliedly  adopted  the  defendant  as  his  tenant. 
Argument  is  also  urged  that  since  the  plaintiff  used  the  word 
"lease"  in  his  notice  that  that  is  indicative  of  his  attitude 
toward  the  defendant. 

We  are  unable  to  subscribe  to  this  rather  strained  in- 
terpretation urged  by  defendant's  counsel.   Practically  every- 
thing in  the  record  denotes  that  the  plaintiff  never  thought  of 
adopting  the  defendant  as  his  tenant.   For  instance,  immediately 
upon  his  receiving  title  to  the  property  on  August  27,  194-2,  the 
plaintiff  went  to  Rueck  and  told  him  that  he  was  going  to  offer 
the  place  for  sale,  and  wanted  him  to  move,  and  that  he  would 
take  care  of  the  defendant's  moving  bill  and  pay  him  for  any 
inconvenience  caused  him.   It  is  apparent  from  this  approach  that 
the  plaintiff  contemplated  trouble,  and  that  he  wanted  to  get  rid 
of  Rueck.   Afterward  on  September  10th,  1942,  the  plaintiff  told 
him  that  he  had  sold  the  property  and  named  the  party  to  whom  it 
was  sold,  and  told  Rueck  that  he  wanted  possession.   The  defendant 
told  Mr.  Moore  that  he  had  located  a  house,  but  later,  it  appeared 
that  the  new  house  was  not  satisfactory.   Then  the  defendant  re- 
fused to,  accept  the  tendered  rent.   It  is  true  that  tenancies 
may  arise  from  an  implied  contract  predicated  upon  the  conduct 
of  the  parties,  but  the  conduct  of  the  plaintiff,  as  the  undisput- 
ed testimony  discloses,  forbids  any  thought  that  a  tenancy  was 
contemplated  by  him.  Moore  had  sold  the  property  and  certainly 
did  not  want  the  estate  encumbered  with  a  lease  with  any  one. 

The  court  heard  the  evidence  and  held  that  there  never 
existed  the  relationship  of  landlord  and  tenant  between  tne  plain- 
tiff and  defendant,  and  we  are  of  the  opinion  that  he  was  abundant- 
ly justified  in  doing  so.   The  record  conclusively  shows  that  the 
defendant  is  wrongfully  withholding  possession  of  the  property 
from  the  plaintiff  without  the  slightest  .justification.   A 
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citation  of  authorities  seems  unnecessary  to  justify  this  view. 
Judgment  of  the  lower  court  is  affirmed. 

JUDGMENT  AFFIRMED. 
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This  is  an  action  in  trover  for  the  value  of  railroad 
rails  claimed  unlawfully  converted  by  defendants,  to  their  own 
use. 

The  pleadings  charge  conversion  by  several  parties  de- 
fendant, including  appellants.   At  the  conclusion  of  the  trial, 
which  was  before  the  court  without  a  jury,  the  cause  was  dismiss- 
ed as  to  several  defendants;  default  judgment  was  entered  against 
one;  and  judgment  for  f711.25  was  entered  against  appellants. 
From  this  judgment,  appellants  appeal. 

Cosgrove-Meehan  Coal  Company  operated  a  coal  mine. 
Five  thousand  feet  of  railroad  rails  constituted  the  run-around 
or  high-line  track  laid  upon  the  Coal  Company  property  at  one 
of  its  mines,  which  connected  with  the  railroad  of  Plaintiff. 
This  Coal  Company  became  bankrupt,  and  defendant,  Frank  Fries, 
was  appointed  its  Trustee  in  Bankruptcy.   As  such  Trustee,  he 
sold  all  the  real  and  personal  property  of  this  Coal  Company  to 
one  Maurice  P.  Angland.   Two  brothers,  Joe  Williams  and  John 
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Williams,  as  agents  of  Angland,  re-sold  some  of  the  Coal  Company- 
property.   A  large  part  of  which  was  junk,  cars,  equipment  and 
steel  rails,  was  sold  to  appellants,  who  are  engaged  in  the  Junk 
Business. 

L.  A.  Baucom,  Supervisor  of  tracks  and  maintenance  of 
Missouri  Pacific  Railroad,  and  of  its  receiver,  plaintiff,  tes- 
tified that  for  twenty-two  to  thirty-two  years,  through  its 
section  foreman  and  section  men,  it  had  repaired  and  maintained 
this  track,  which  was  called  a  run-around  track  or  high-line 
track,  which  was  about  2500  feet  long;  that  he  had  been  Super- 
visor of  Tracks  since  1926.   He  said  that  he  knew  which  tracks 
belonged  to  the  Missouri  Pacific  Company,  and  which  belonged  to 
the  Mining  Company;  that  he  supervised  the  work  of  maintaining 
the  tracks,  servicing  the  lines,  replacing  and  changing  the  ties 
and  rails,  and  that  he  had  repaired  and  maintained  this  high- 
line  in  question.   He  stated  that  this  track  was  under  his  par- 
ticular supervision  and  that  the  rails  had  disappeared;  that  he 
had  called  upon  Mr.  Pollack,  one  of  the  appellants,  who  told 
him  that  he  had  received  the  rails  in  September,  1936.  Mr. 
Baucom  first  learned  that  the  rails  had  been  removed,  in  1937. 
With  Mr.  Elliott,  who  also  represented  the  Trustee-Appellee,  he 
called  at  the  place  of  business  of  Appellants,  and  asked  where 
they  got  the  rails.   They  both  stated  that  Appellants  showed 
them  the  rails,  receipts  and  check  for  same,  and  stated  that  they 
had  purchased  the  rails  from  the  high-line  track  from  Joe 
Williams  and  John  Williams.   Appellants  deny  making  such  admis- 
sions and  deny  that  they  took  any  rails  from  the  high-line  track. 

The  Williams  Brothers  testified  that  so  far  as  they 
knew,  they  did  not  sell  appellants  any  of  the  right  of  v/ay  of 
the  Missouri  Pacific  Railroad.   Joe  Williams  testified  that  they 
took  occasion  to  learn  the  ownership  of  the  various  properties 
they  were  selling  to  Appellants.  He  stated  that  they  contacted  a 
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Mr.  McDaniels,  who  had  been  a  superintendent  of  this  Coal  Company. 
He  testified  that,  in  the  presence  of  Appellants  and  themselves, 
McDaniels  phoned  to  some  person  who  was  supposed  to  be  connected 
with  the  Missouri  Pacific  Company,  and  that  then  McDaniels  gave 
them  some  instructions,  and  certain  marks  were  made  on  rails, 
and  that  the  rails  were  then  taken  up,  sold  and  purchased.   They 
stated  that  McDaniels  called  for  a  man  named  Axline,,   The  Court 
properly  struck  out  the  conversation,  one  end  only  of  which  the 
Williams  Brothers  and  Appellants  heard.   There  was  no  proof  that 
Mr.  Axline  was  at  the  other  end  of  the  phone  conversation,  or 
who  Mr.  Axline  was. 

Joe  Williams  also  testified  that  he  and  his  brother 
had  sold  some  stuff  to  other  people  besides  Pollack  Brothers, 
appellants,  but  had  not  sold  any  rails  to  any  other  person,  that 
he  recalled.   Joe  Williams  testified  that  they  were  worried 
about  the  track  all  around.   There  is  no  proof  that  any  letter 
or  message  of  inquiry  was  made  to  the  Receiver,  or  any  person 
in  authority  representing  him,  to  learn  what  tracks  were  owned 
by  the  Receiver  of  the  Railroad  Company.   The  Williams  Brothers 
and  the  defendants  apparently  relied  solely  upon  representation 
of  ownership  received  from  the  former  superintendent  of  the  coal 
mine. 

The  positive  testimony  of  the  track  supervisor  that  the 
Missouri  Pacific  Railroad  Company  owned  this  track,  and  the  cir- 
cumstances and  the  testimony  indicating  that  the  track  had  been 
sold  appellants,  clearly  show  that  Plaintiff -Appellee  was  the 
ownerof  this  high-line  track  which  was  laid  upon  the  land  of 
this  Coal  Company,  and  that  Appellants,  when  purchasing  the 
rails,  made  no  reasonable  investigation  from  the  Plaintiff  Trustee 
to  determine  which  tracks  were  owned  by  the  Missouri  Pacific  Rail- 
road. Without  receiving  such  definite  information,  which  presum- 
ably could  easily  have  been  obtained,  appellants  were  pleased  to 
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to  proceed  to  buy  the  rails  upon  the  mere  assertion  of  Williams 
Brothers  or  of  the  former  foreman  of  the  Coal  Mining  Company. 

Appellee  contends  that  it  owns  these  rails,  and  that 
appellants  unlawfully  converted  them  to  their  own  use.   Appel- 
lants contend  that  the  rails  belonged  to  the  Coal  Company,  or 
by  attachment  to  the  real  estate  of  the  Coal  Company,  became  a 
part  thereof,  whereby  defendants  did  not  wrongfully  convert  ap- 
pellee ' s  property . 

Appellants  argue  earnestly  and  contend,  that  if  they 
are  guilty,  that  those  defendants  who  were  found  not  guilty  by 
the  Court,  viz:   The  Trustee  in  Bankruptcy  in  his  individual 
capacity,  and  in  his  official  capacity,  his  bondsmen,  and 
Maurice  P.  Angland,  each,  should  likewise  have  been  found  guilty. 
The  only  question  for  determination  in  this  review  is  whether 
the  judgment  was  erroneously  entered  against  Appellants. 

The  Court  saw  and  observed  the  witnesses  on  the  stand, 
and  was  in  position  to  best  judge  the  truth  of  their  statements. 
We  find  nothing  in  the  record  that  would  cause  us  to  find  that 
Appellee  was  not  the  owner  of  these  rails,  or  that  Appellants 
did  not  purchase  them.   Appellants  earnestly  argue  that  even  if 
the  rails  were  owned  by  Appellee,  that  since  Appellee  laid  them 
into  a  track  imbedded  upon  the  land  of  the  Coal  Company,  that 
the  rails  ceased  to  be  personal  property  and  became  a  part  of 
the  real  estate  of  the  Coal  Company. 

Whether  a  chattel  becomes  a  fixture  depends  upon  the 
nature  of  the  articles  affixed,  relation  and  situation  of  the 
party  making  the  annexation,  and  the  purpose  for  which  the  annex- 
ation is  made. 

The  test  under  modern  authorities  seems  to  give  pre- 
eminence to  the  question  of  intention  to  make  the  article  a 
permanent  accession  to  the  freehold.   Fifield  vs.  Farmers'  Mat'l.Bk. 
148  111.  168,  170;   Sword  vs.  Low,  122  111.  487;  Hewitt  vs. 
General  Electric,  164  111.  420,  424;  Owings  vs.  Estes,  256  111. 
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553,  556. 

Intention  should  be  inferred  from  the  nature  of  the 
article  affixed,  relation  and  situation  of  the  party  making  the 
annexation,  and  the  purpose  and  use  for  which  the  annexation  is 
made.   22  Am.  J'ur.  Page  720,  Sec.  7. 

Side  tracks  and  spurs  constructed  by  a  railroad  company, 
upon  the  lands  of  another,  if  done  to  aid  in  the  discharge  of 
obligations  as  a  public  carrier  or  accommodating  the  owners  of 
manufacturing  or  mining  enterprises  situated  along  the  line  of 
the  railroad,  are  not  fixtures  which  cannot  be  removed  by  the 
Railroad  Company  from  the  land.   22  Am.  Jur.  Page  768,  Section 
53  and  notes;   Hubbard  vs.  Missouri  Pacific  Railroad,  288  Fed. 
945  (and  cases  there  cited);   Loraine  Steel  Co.  vs.  Norfolk  Ry. 
187  Mass.  500,  73  N.E.  646;   Estate  Property  Corporation  vs. 
Hudson  Coal  Company,  249  N.Y.S.  418,  139  Misc.  N.Y.  308. 

Appellants  cite  several  cases.   On  examination  of  these 

cases,  we  find  they  are  not  controlling  on  the  facts  and  issues 

in  the  case  at  bar.   The  cases  cited  by  Appellants  rely  upon  the 

principles  of  annexation  of  chattels  made  by  the  owner  of  the 

real  estate  to  his  own  property.   In  Texas  Ry.  vs.  Schoenfield, 

had 

124  S.W.  (2d)  910,  the  owner  himself/ made  repairs  and  replace- 
ments and  extended  a  spur  and  had  replaced  the  original  spur  to 
95$  of, its  extent.   On  inquiry,  the  agent  of  the  Railroad  Company 
said  that  the  track  belonged  to  the  owner  of  the  land  and  not  to 
the  Railroad  Company.   The  Court  held  that  that  track  became  a 
part  of  the  real  estate  of  the  owner.   In  the  case  at  bar,  the 
plaintiff  had  repaired  and  maintained  and  replaced  the  track  in 
question.   In  Kochs  Co.  vs.  Wisk,  120  Fed,  (2d)  603,  606,  the 
Court  held  that  since  the  owners  had  permanently  installed  mach- 
inery indispensable  to  the  operation  of  its  factory,  that  without 
more,  it  would  be  presumed  that  the  owner  intended  that  the  mach- 
inery be  affixed  permanently  to  the  premises. 
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In  Basnight  vs.  Small,  79  N.  E.  269,  163  N.  C.  15,  a 
man  who  owned  land  containing  timber,  and  on  which  he  had  built 
and  attached  to  the  ground  a  logging  railroad  track,  sold  the 
land  and  in  the  deed  reserved  a  number  of  trees.   The  question 
was  whether  the  track  passed  under  the  deed.   The  Court  recited 
the  Common  Lav/  Rule  between  vendor  and  vendee,  that  whatever  is 
affixed  to  the  freehold  by  the  vendor  himself  becomes  a  part  of 
it.   The  Court  further  based  its  finding  on  the  fact  that  this 
railroad  was  built  and  adapted  to  the  taking  out  of  this  timber, 
and  that  the  buyer  also  got  timber  which  was  not  excepted  from 
the  deed,  and  that  the  intention  must  have  been  that  the  railroad 
was  a  part  of  the  land,  and  that  otherwise  it  would  have  been  ex- 
cepted from  the  deed,  since  the  deed  particularly  excepted 
certain  kinds  of  trees. 

The  relation  of  Plaintiff  to  Cosgrove-Meehan  Coal 
Company  was  that  of  a  common  carrier  to  a  producer  of  a  heavy 
product  usually  hauled  from  a  spur  track  to  an  adjoining  railroad, 
and  from  thence  to  distant  markets.   The  proof  was  indisputable 
that,  since  1926,  the  Missouri  Pacific  Railroad  openly  had  charge 
of  this  high-line  track,  had  repaired  it,  and  had  openly  had 
charge  and  control  of  its  maintenance  and  repair  whenever  this 
coal  mine  was  in  operation.   Not  only  was  this  notice  of  owner- 
ship, but  was  a  circumstance  which  defined  the  relationship  be- 
tween this  Railroad  Company  and  this  Coal  Company  and  denoted  that 
this  track  was  not  a  fixture  and  property  of  the  Coal  Compan3r,  but 
was  the  personal  property  and  responsibility  of  the  Railroad 
Company.   The  nature  of  such  articles  which  were  attached,  viz., 
railroad  rails  upon  ties  imbedded  in  the  ground  so  that  cars 
might  safely  pass  over  said  track,  was  such  a  relet ionship  that 
the  removal  of  said  rails  might  be  effected  without  injury  to 
the  land.   This  use,  control  and  repair  of  this  track  by  the 
Railroad  Company  showed  that  the  purpose  of  such  annexation, 
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quite  apparently,  was  to  provide  a  means  of  transportation  of 
cars  loaded  with  coal  at  said  nine  out  upon  the  main  line  of 
said  railroad,  and  from  thence  to  markets. 

In  addition  to  such  facts  and  circumstances,  the  trial 
court  had  before  it  the  positive  testimony  of  the  supervisor  of 
tracks  of  said  Railroad  Company  and  of  the  Plaintiff  Trustee, 
that  the  rails  in  question  belonged  to  the  Trustee,  and  that 
neither  the  Railroad  nor  its  Trustee  had  removed  these  rails. 
Any  presumption  of  ownership  merely  because  of  possession,  as 
claimed  by  Appellants,  was  overcome  by  positive  testimony. 

The  trial  court  would  have  been  justified  in  finding 
that  Appellants  were  put  upon  notice  of  ownership  of  the  Trustee 
of  these  rails  and  had  negligently  failed  to  follow  a  direct 
course  of  inquiry  that  would  have  fully  advised  them  that  the 
Trustee  owned  these  rails.   Where  such  a  means  of  information 
exists  and  is  not  sought,  one  cannot  plead  ignorance  of  notice 
of  actual  ownership.   State  Bank  of  Waterloo  vs.  Potosi  Tie  & 
Lumber  Company,  299  111.  App. ,  524,  528;  Clark  vs.  Leavitt ,  335 
111.  184,  191. 

The  evidence  was  ample  upon  which  the  trial  court  was 
justified  in  finding  that  these  rails  did  not  become  a  permanent 
fixture  and  part  of  the  lands  of  the  Coal  Company. 

The  question  of  damages  remains  for  consideration.   A 
witness  for  plaintiff  testified  regarding  the  market  value  of 
rodls,  as  scrap  rails,  at  St.  Louis.   The  cost  of  taking  up, 
loading  upon  cars  and  transportation  of  rails  to  St.  Louis  is 
discussed  by  counsel.   We  think  the  true  measure  of  damages  in 
trover,  in  such  case,  is  the  value  of  the  property  converted  at 
the  time  of  conversion,  with  legal  interest  from  that  date. 
Sturges  vs.  Keith,  57  111.  451;   The  McLean  County  Coal  Co.  vs. 
Long,  81  111.  359,  364. 

A  person  separating  an  article  from  lands,  such  as 
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coal,  and  unlawfully  converting  it,  is  not  to  be  rewarded  by 
credit  for  his  labor  in  making  such  separation.   Illinois  &  St. 
Louis  Railroad  Company  vs.  Ogle,  92  111.  353. 

We  do  not  feel  it  profitable  to  discuss,  at  length,  the 
contentions  of  the  parties  regarding  the  rules  of  measure  of 
damages,  since  the  contentions  of  each  party,  in  fact,  merge  into 
practically  the  same  amount.   A  witness  for  Plaintiff  fixes  the 
values  at  St.  Louis,  at  Five  Thousand  Feet  of  rails  at  $711.25. 
One  of  the  defendants  fixes  the  weight  at  50  tons,  and  the  value 
at  Pittsburg,  Illinois,  where  the  rails  were  bought,  at  ten  or 
eleven  dollars  per  ton.   Taking  the  price  fixed  by  the  testimony 
of  defendant,  and  adding  thereto  interest  at  5$  per  annum  from 
September  3,  1936,  the  date  of  the  purchase,  to  the  date  of  the 
rendition  of  the  judgment  in  1942,  would  produce  a  result  of 
more  than  seven  hundred  dollars.   This,  in  any  event,  would  be  only 
a  few  dollars  less  than  the  amount  adjudged  due  by  the  court.   If 
there  is  an  excess  in  the  amount  of  the  judgment  over  that  shown 
by  competent  proof  and  evidence,  the  excess  is  too  small  to  require 
a  retrial.   The  rule  de  minimis  non  curat  lex,  aptly  applies, 
Chapman  vs.  Cary,  238  111.  App.  605,  610;  Cowan  vs.  Terrell,  273 
111.  App.  194,  198;   In  re  Estate  of  Schriver  vs.  Oak  Park  Trust 
and  Savings  Bank,  Executor,  289  111.  App.  581,  586. 

Finding  no  error  which  would  require  reversal  of  this 
judgment,  the  same  should  be  and  accordingly  is,  affirmed. 

JUDGMENT  AFFIRMED. 
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BRISTOW,  J. 

Agnes  Lehan  and  Henry  Lehan,  husband  and  wife,  in- 
stituted suit  in  the  City  Court  of  East  St.  Louis,  Illinois, 
against  appellants  for  damages  for  assault  and  false  imprison- 
ment.  The  jury  returned  its  verdict  in  the  amount  of  $500.00 
in  favor  of  each  plaintiff,  against  the  defendants.   The  trial 
court  denied  defendants'  motions  for  directed  verdict  and  for 
new  trial  upon  a  remittitur  of  $300.00.   The  plaintiffs  agreed 
to  this  reduction,  and  the  court  entered  judgment  against  defen- 
dants in  favor  of  each  plaintiff  for  $200.00  and  costs.  From 
this  judgment  defendants  have  appealed. 

East  St.  Louis  Shade  and  Fixture  Company,  Inc.,  was 
engaged  in  the  retail  business  of  selling  linoleum,  Venetian 
blinds  aad  furniture,  and  had  a  store  in  East  St.  Louis,  Illinois. 
Martin  Miller,  called  Marty,  and  Jack  Miller  managed  the  business. 

On  March  14,  1942,  Martin  Miller  went  to  the  home  of 
the  plaintiffs  on  the  outskirts  of  East  St.  Louis,  and  made 
measurements  for  Venetian  blinds,  and  took  the  order  for  the  same. 
Later  he  went  again  to  plaintiffs  home  and  took  measurements  for 


linoleum,  and  added  this  item  to  the  order.   Subsequently,  the 
plaintiffs  came  to  the  store  and  selected  the  linoleum  patterns 
desired.   On  May  6,  1942,  the  linoleum  was  laid.   There  was  a 
delay  in  filling  the  Venetian  blind  order,  due  to  the  difficulty 
in  procuring  some  hardware  which  was  necessary  to  complete  the 
order.   The  delay  displeased  the  plaintiffs  no  end.   On  May  15th, 
Mrs.  Lehan  called  up  the  defendants  and  cancelled  the  order. 
Some  unpleasant  words  were  interchanged  between  the  parties  in 
this  telephone  conversation.  Martin  Miller  told  Mrs.  Lehan  that 
she  could  not  cancel  the  order,  and  that  if  she  persisted  in 
that  attitude,  he  would  be  compelled  to  sue  her.   The  lady  betook 
herself  immediately  to  her  lawyer,  Mr.  Saul  Conn,  who  made  an 
appointment  for  the  Lehans  to  call  at  the  Miller  store  to  adjust 
the  matter. 

What  transpired  at  the  store  is  the  basis  for  this 
litigation.   The  two  plaintiffs  testified  to  one  state  of  facts. 
The  two  Miller  brothers  and  their  three  employees  saw  things 
entirely  differently. 

Lets  examine  the  testimony  of  Mrs.  Lehan,  applying 
the  usual  tests  for  reasonableness  or  unreasonableness,  probabil- 
ity or  improbability.   On  direct  examination  she  testified  as 
follows:   "Q.   When  you  got  to  the  store  who  did  you  see?  A.  We 
asked  for  Marty  but  he  wouldn't  talk  to  us  and  he  sent  for  Jack 
and  Jack  came  up.  My  husband  talked  to  them  about  the  shades. 
He  told  them  Lawyer  Cohn  told  us  to  come  in.   With  that,  Marty 
came  out  and  Marty  said  that  he  told  Mr.  Cohn  he  didn't  want  to 
have  a  thing  to  do  with  us  and  he  started  taking  punches  at  my 
husband.   Then  one  after  the  other  punched  at  him.   Q.   Who  was 
there?  A.   I  don't  know  how  many  clerks.   Q,.   Were  Martin  and 
Jack  there?  A.  Yes,  and  the  customers  they  spoke  of.   Q,.   Where 
were  you?  In  what  part  of  the  store?  A.   Back  near  the  office. 
Q,.   Where  is  the  exit  with  reference  to  where  you  were  standing? 
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A.   The  exit  was  pretty  far  up  from  where  we  were.   Q.   Was  any- 
thing done  there  with  respect  to  locking  the  door?  A.   We  went 
there  with  good  intentions  of  straightening  the  thing  out.   If 
they  had  the  shades  we  would  have  been  willing  to  take  them.   Q. 
Was  anything  done  about  locking  the  front  door?  A.   After  they 
were  fighting  my  husband  I  told  them,  "Don't  hit  that  man.   He 
is  sick  and  under  a  doctor's  care."  He  had  a  heart  condition. 
They  said,  'We  don't  care  how  sick  he  is.   That  won't  keep  us 
from  knocking  his  head  off.'   I  said,  'Let's  get  out.   These 
people  are  crazy.'   Marty  said,  'Lock  the  door  --  don't  let  them 
out.   I  am  going  to  call  the  police.'   Q.   Did  he  lock  the  door? 
A.   Yes  sir,  and  put  the  key  in  his  pocket.   Q.   Who  did?  A.Jack. 
Q.   Was  that  the  front  door  of  the  place  of  business?  A.   Yes, 
The  front  door  by  the  street.   Q.  You  say  you  were  in  there  how 
long?  A.   About  forty-five  minutes.   Q.   Was  the  door  locked  all 
that  time?   A.   Yes  sir,  all  that  time.   Q..   Were  there  any 
other  customers  who  came  in  or  out  of  the  store  at  that  time? 
A.   There  were  three  customers  in  there.   They  wanted  to  go  out, 
but  they  never  made  any  effort  to  leave  them  out..  My  husband 
said,  'Why  don't  you  leave  your  customers  out?'   He  reached  in 
his  pocket,  took  the  key  out  and  let  the  customers  out,  then  he 
put  the  key  back  in  his  pocket.  My  husband  had  his  back  up  against 
the  door.   They  were  punching  him  all  the  time.   I  ran  in  between. 
I  guess  that  is  the  only  thing  that  kept  them  from  killing  him. 

MR.  EARNS:   I  object  to  that. 

THE  COURT:   It  may  be  stricken. 
Q.   Were  there  any  threats  made  to  you?  A.   I  told  them,  I  said 
'You  two  big  oafs  ought  to  be  examined,  punching  on  a  little  man, 
sick  at  that.'   Jack  said  if  I  don't  keep  my  mouth  shut,  he  said 
'I  don't  draw  a  line  at  no  skirt.'   Q.   Did  he  make  any  move  to- 
wards you?  A.   No,  he  just  said  that.   Q.   Were  any  further 
threats  made  to  your  husband?  A.   First  one  kept  punching  him, 
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then  the  other.   It  was  just  continuous  almost.   Q..  Was  anything 
said  as  you  left  the  store?  A.  Well,  he  said  to  them,  he  said 
'You  realize  what  you  are  doing,'   he  said,  'You  are  holding  us 
prisoners  against  our  wishes,  and  you'd  better  leave  us  out  of 
here.'   Then  Jack  unlocked  the  door.   Q.   Was  anything  said  as 
you  left?  A.   He  said  if  we  didn't  get  out  they  would  kick  us 
out.   Q.   Can  you  tell  us  just  how  you  felt  while  in  the  store? 
A.   Terribly  nervous  --  I  was  so  excited.  I  didn't  know  one 
minute  they'd  hit  him  and  he  was  in  had  shape.   Q.  What  effect 
did  this  occurrence  have  on  you?  A.   I  was  awfully  nervous  after- 
wards.  I  couldn't  hardly  eat  my  food.   It  wouldn't  digest.   I 
couldn't  sleep  at  night.   I  had  the  doctor  give  me  sedatives.   I 
was  sick  for  tv/o  weeks  before  I  could  control  myself.   Q.   Did 
you  go  home. after  you  left  the  store?  A.  Yes  --  right  home. 
Q.   Did  you  eat  dinner  that  evening?  A.  My  mother  had  supper 
ready  but  we  couldn't,  either  one  of  us,  eat  any.   Q.   Did  you 
consult  a  physician  about  your  condition?  A.   Yes,  When  I 
couldn't  sleep  at  night.   I  walked  the  floor  at  night."  On  cross 
examination,  Mrs.  Lehan  testified  as  follows:   "Q.   Nov/,  they 
never  did  touch  you  did  they?  A.   No,  they  never.   Q.   They 
never  slapped  you  or  hit  you  in  any  way  or  in  any  way  laid  a  hand 
on  you?  A.  No.   Q,.   But  they  were  throwing  punches  at  your 
husband,  is  that  right?   A.   Yes,  throwing  punches  at  him.   Q. 
One  right  after  the  other?  A.   Yes,  and  I  jumped  in  between  them. 
Q.   Both  Jack  Miller  and  Marty  Miller?  A.   Yes.   Q.   This  is 
Marty  sitting  here?  A.   Yes.   Q,.   And  that  is  Jack  sitting  back 
there,  is  that  right?  A.   Yes.   Q.   Did  they  knock  your  husband 
down?  A.   No,  They  never  hit  him.   Q.   They  never  hit  him? 
A.   They  never  knocked  him  down.   Q.   They  were  wild  with  their 
punches  —  They  hit  at  him  but  missed  him,  is  that  right?  A.  Yes. 
Q.   How  long  did  that  keep  up?  A.   At  least  thirty-five  minutes 
or  forty.   All  the  time  we  were  in  there.   Q.   They  were  hitting 
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at  him  for  thirty-five  or  forty  minutes?  A.   Yes.  *  *  *  Q.  No- 
body did  a  thing  in  there  except  the  two  Miller  hoys  throwing 
punches  at  your  husband?  A.  Yes.   Q..   But  never  did  hit  him? 
A.   No.   Q.   Is  that  right?  A.   That  is  right.   *  *  *  Q,.  Now, 
about  locking  this  door  --  where  were  you  when  the  door  was 
locked?  A.   We  were  starting  for  the  door.   We  were  going  to 
get  out.   He  beat  us  to  it  and  locked  the  door  and  put  the  key 
in  his  pocket.   Q.  Which  one  did  that?  A.   Jack,  and  Marty  said 
he  was  going  back  and  call  the  Police.   I  don't  know  what  he  was 
going  to  call  the  police  for.   Q.   Why  did  he  say  he  was  going 
to  call  the  police?  A.   I  don't  know.   Q.   What  had  you  done? 
A.   Nothing.   Q.   What  had  your  husband  done?  A.   Nothing,  He 
was  as  weak  as  a  cat.   He  had  been  to  the  doctor  the  night  before. 
Q.   Had  he  been  throwing  any  punches  at  that  time?  A.   No  sir. 
Q.   What  did  he  do  when  they  were  trying  to  hit  him?  A.   Nothing 
that  I  saw.   Q.   He  was  sick  then,  wasn't  he?  A.   Sure,  he  was 
sick.   It  was  the  first  day  he  had  been  out.   Q.   He  didn't  try  to 
hit  them  back,  did  he?  A.  No  sir.   Q.   They  threw  those  punches 
at  him  for  thirty-five  minutes  but  never  did  hit  him?  A.  Most  of 
the  time  they  were  in  there.   Q.   But  they  didn't  hit  him?  A.   No 
sir.   Q.   You  and  your  husband,  and  you  were  the  only  protection 
between  him  and  the  Miller  boys  during  that  thirty-five  or  forty 
minutes?    A.   Yes  sir.   Q,  And  they  never  hit  you?  A.  No, 
they  never  made  any  effort,  but  they  tried  to  punch  him.  Q.   They 
didn't  even  try  to  hit  you?  A.   No  sir.   Q.   But  after  thirty- 
five  or  forty  minutes  trying  to  hit  your  husband  with  nobody  else 
but  you  who  tried  to  interfere,  they  never  even  hit  him  one  time, 
did  they?  A.   No.   Q.  When  they  locked  that  door  did  you  ask 
them  to  let  you  out?  A.   Sure  Q.   What  did  they  say  to  you  when 
they  locked  the  door?  A.   They  never  said  anything.   They  locked 
the  door.   He  said,   'Lock  the  door,  Jack.   I'm  going  to  call  the 
police.'   And  he  went  back  into  the  cage,  I  guess  to  call  the 

5. 


police.   Then  he  came  up  to  the  front  and  the  both  of  them  were 
up  there.  My  husband  kept  his  back  to  the  door.   They  were  just 
continuously  punching  him.   Q.   By  that  time  you  had  moved  from 
the  back  of  the  office  to  the  front  of  the  store?  A.   We  wanted 
to  get  out.   Q.   Had  you  moved  from  the  back  of  the  office  to 
the  front  of  the  store?  A.   Yes.   We  were  going  to  get  out. 
Q,.   Did  they  attempt  to  hit  your  husband  going  from  the  back  of 
the  store  to  the  front  of  the  store?  A.   No.   When  I  said,  'Let's 
get  out  of  here.'  Marty  said,  'Lock  the  door,  Jack.   Don't  let 
them  out  of  here.   I'm  going  to  call  the  police.'   And  Marty  went 
to  the  back  to  call  the  police.   Q.   How  long  were  you  held  there 
before  the  door  was  unlocked?  A.   Forty-five  minutes.  We  went 
in  at  five-thirty  and  I  looked  at  the  clock  when  we  come  out  and 
it  was  quarter  after  six.   Q,.   How  long  were  you  in  there  from 
the  time  they  locked  the  door?  A.   I  don't  think  we  were  in  there 
over  five  minutes  before  the  door  was  locked.   Q.   In  other  words, 
the  door  was  locked  right  after  you  went  in?  A.   No,  not  exactly. 
We  were  in  the  back  of  the  store  and  they  were  punching  at  my 
husband  and  I  said  'Lets  get  out  of  here'.   That  is  when  they 
locked  the  door.   We  were  behind  that  locked  door  all  the  time. 
Q.   Did  I  understand  you  to  say  they  started  punching  before  the 
door  was  locked?  A.   Sure.   They  were  punching  all  the  time  we 
were  in  there  you  might  say." 

We  will  not  repeat  Mr.  Lehan's  testimony  which  was 
substantially  a  repetition  of  Mrs.  Lehan's  and  is  no  more  con- 
vincing or  plausible. 

In  reply  to  the  above  charges,  Martin  Miller  testi- 
fies as  follows:   that  he  weighed  235  pounds,  and  his  brother 
Jack  weighed  245  pounds;  that  the  Lehans  came  to  their  store  on 
the  evening  in  question  after  their  attorney,  Mr.  Cohn,  had 
urgently  requested  Millers  to  let  them  do  so.   Martin  Miller's 
testimony  as  to  the  occurrence  after  they  arrived  is  as  follows: 
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"Q.  Mr.  Miller,  what  time  did  they  get  into  your  place  of  bus- 
iness on  the  16th?  A.   I  would  say  about  twenty-five  after  five 
or  five-thirty.   Q.   Where  were  you  when  they  came  in?  A.  Sitt- 
ing at  my  desk  behind  the  glass  partition.   I  looked  up  and  saw 
them  enter  the  store  and  asked  the  girl  to  call  Jack,  that  I  was 
busy  and  didn't  want  to  wait  on  Mrs.  Lehan.   Q.   Did  Jack  come 
Up?    A.   Jack  came  up.  He  came  in  the  office  and  said  they 
wanted  to  know  when  they  were  going  to  get  their  blinds.   Q.  Where 
were  they?  A.   Standing  in  front  of  the  glass  partition.   I  says, 
'All  we  can  promise  is  what  we  have  been  promising.   We  are  trying 
our  best  to  get  them  out  next  week. '   Jack  walked  back  and  said 
'Next  week.'   With  that  Mr.  Lehan  burst  out  and  said  'The  same  old 
crap'   I  got  off  my  chair  and  walked  around  and  I  said,  'I  am  not 
going  to  stand  for  this  type  of  language.   First  your  wife  gave 
it  to  me  and  now  you  are  going  it.   If  it  hadn't  been  for  Saul 
calling  me  up  and  interceding  in  your  behalf  I  wouldn't  ask  you 
to  come  in  this  'store  at  all.   I  refuse  to  sell  you  those  Venetian 
blinds.   Pay  your  bill  and  please  leave  the  store.'   Q.   What  was 
the  condition  of  the  front  door?  A.   It  was  a  warm  day  and  the 
door  was  open.   With  that  Mr.  Lehan  began  to  shout  at  the  top  of 
his  voice.   I  had  other  customers  in  the  store  and  I  was  quite 
ashamed  that  condition  should  go  on.   I  again  asked  them  to  pay 
their  bill  and  leave.   He  rushed  across  the  store  and  took  hold 
of  a  customer's  arm.   He  said,   'Are  you  going  to  buy  in  this 
store?  You  see  what  they  are  doing  to  me?  I  want  you  as  a  wit- 
ness.  They  sold  me  merchandise  and  refused  to  make  the  deal. ' 
My  sales  girl  interf erred  and  asked  them  to  leave.   A  crowd 
-gathered  in  front  of  the  store.   I  walked  over  to  the  door  and 
unlatched  the  bottom  part  and  let  the  door  go  to.   I  never  locked 
that  door  with  a  key.   I  or  Jack  or  anyone  else.   Q.   Was  that 
door  ever  locked  while  they  were  in  there?  A.  No  sir.   Q.  Then 
what  happened,  Mr.  Miller?    A.   It  was  a  second  or  two  later 
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when  the  customers  walked  up  and  I  apologized  to  the  customers . 

MR.  WAGNER:  Object  to  what  he  did  to  the  customers. 
A.   (continued)  Mr.  Lehan  said,  .'Won't  you  be  my  witness?'   The 
customer  said,  'Let  me  out  of  this'  and  walked  out.   Q.  Now,  Mr. 
Miller,  they  were  in  there  about  how  long?  A.   Not  over  ten 
minutes.   Q.   In  your  store?  A.  Yes  sir.   Positively.  Q.   Did 
you  hit  Mr.  Lehan  while  he  was  in  there?  A.   I  never  made  an 
attempt  as  much  as  --  I  was  too  anxious  for  them  to  leave.   Q. 
Did  you  hit  him?  A.   No  sir.   Positively  not.   That  is  absolute- 
ly untrue.   Q.   Was  Jack  there  talking  with  you?  A.  Jack  was 
there  at  the  time.  *  *  *  *  Q.   Did  Jack  strike  at  Mr.  Lehan? 
A.   Of  course  not.   Q,.   Or  did  he  strike  at  Mrs.  Lehan?  A.  That 
is  absurd.   Q.   Did  he  make  any  effort  at  all  to  hit  either  one 
of  them?  A.  Absolutely  not.   I  would  ask  them  to  leave  

MR.  WAGNER:   Object. 
Q.   I  will  ask  you  to  tell  the  jury  whether  or  not  you  laid  any 
hand  on  either  one  of  the  plaintiffs  in  any  manner  at  all  while 
they  were  in  there?  A.   I  never  even  made  an  attempt.   Q.   Or 
did  you  make  any  attempt  to  lay  a  hand  on  either  one?  A.   None 
whatever.   Q.  What  about  Jack?  Did  he  make  any  attempt  to  lay 
a  hand  on  them?  A.   Absolutely  not."  Martin  Miller's  version  of 
..the  episode  has  support  in  the  testimony  of  his  brother  and  their 
three  employees. 

It  is  difficult  to  comprehend  how  a  jury  could  be  so 
endowed  with  imagination,  credulity,  and  lack  of  ordinary  common 
sense  to  believe  the  fantastic  story  told  by  Mrs.  Lehan.   We  hear 
juries  repeatedly  admonished  not  to  park  their  "horse-sense"  on 
the  outside  when  they  are  called  into  the  jury  box  to  decide  a 
question  of  fact.   Such  wise  advice  is  nonetheless  applicable  to 
courts  of  review.   The  trial  court  evidently  did  not  subscribe 
to  Mrs.  Lehan 's  claims  in  their  entirety,  for  it  was  of  the  opinion 
that  the  jury  had  exceeded  its  authority  by  $300.   The  court 
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ordered  this  sum  remitted,  else  a  new  trial  would  be  allowed. 
Certainly  $500  was  a  very  modest  allowance  if  Mr.  and  Mrs.  Lehan 
suffered  the  terrorizing  experience  outlined  by  her.   For  thirty- 
five  or  forty  minutes,  they  were  both  in  the  throes  of  death. 
Picture,   if  you  please,  the  agonizing  pain  and  fright  that  plain- 
tiffs must  have  undergone  with  two  240  pound  giants,  young  and 
athletic,  throwing  potential  death  blows  for  more  than  half  an 
hour.  Mr.  Lehan' s  damages  can  not  be  too  lightly  regarded  when 
we  consider  that  he  was  a  small  man,  forty-nine  years  of  age,  and 
not  in  good  health. 

We  are  of  the  opinion  that  the  verdict  in  this  case  is 
against  the  manifest  weight  of  the  evidence.   The  judgment  is, 
therefore,  reversed  and  cause  is  remanded  for  new  trial. 

REVERSED  AMD  REMANDED . 
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BRISTOW,    J. 

This  cause  cones  to  this  court  from  the  Circuit  Court  of 
Clay  County  on  an  appeal  by  defendants  from  a  judgment  entered 
against  them  in  favor  of  the  plaintiff  in  the  sum  of  $2955. 42. 
The  jury  was  waived  and  a  trial  was  had  before  the  court. 

The  complaint  alleges  that  plaintiff  and  defendants  were 
all  oilfield  contractors;  that  the  defendants,  a  co-partnership, 
verbally  contracted  with  the  plaintiff  to  perform  certain  services 
on  an  oilwell  known  as  John  Steber  No.  1,  and  that  the  plaintiff 
performed  the  services  at  an  agreed  price,  and  by  reason  thereof 
defendants  were  indebted  to  him  in  the  sum  of  $2955 »42. 

The  answer  denies  the  indebtedness;  denies  that  the  defen- 
dants entered  into  this  alleged  oral  contract,  and  further  alleges 
that  the  oilwell  in  question  was  owned  by  one  A.  H.  Gibson,  and  that 
the  oral  contract  was  entered  into  by  Gibson  with  the  plaintiff,  and 
hence  the  defendants  were  not  liable  for  the  amount  claimed. 

By  the  testimony  and  brief  and  arguments  of  the  parties,  it 
is  conceded  that  the  contract  was  fully  performed  at  the  agreed 
price.   The  only  question  to  be  decided  by  this  Court  is  whether  or 
not  defendants  contracted  to  pay  the  amount  in  question,   the 
defendants  contending  that  the  contract  entered  into  was  untered 


1. 


into  by  the  defendant  W.  17.  Shaffer  as  agent  for  and  on  behalf  of 
A.  H.  Gibson,  and  was  not,  therefore,  a  contract  of  the  defendants. 
The  plaintiff  contends  that  the  contract  was  entered  into  by  the 
defendants,  and  that  be  had  no  knowledge  of  any  interest  of  A.  K. 
Gibson  in  the  oilwell,  and  had  no  knowledge  that  Defendant  Shaffer 
was  acting  on  behalf  of  Gibson,  and  hence  the  defendants  were 
liable. 

In  view  of  the  fact  that  much  of  the  evidence  is  entirely 
irreconcilable,  it  is  necessary  to  relate  the  substance  of  the  same 
in  order  to  present  a  complete  picture  of  this  factual  controversy. 

The  substance  of  the  plaintiff's  testimony  is  that  he.  .knew 
W.  W.  Toler,  one  of  the  two  members  of  the  co-partnership,  for  some 
years,  and  had  become  acquainted  with  Shaffer  in  Juno,  1942  when 
he  was  negotiating  with  him  about  some  work  on  other  oil  wells 
known  as  No.  1  Warren  and  iJo.  2  Warren;  that  he  had  some  telephone 
conversations  with  Shaffer  concerning  the  work  to  be  done  on  these 
two  wells,  and  the  price  was  agreed  upon,  and  the  work  completed; 
that  he  had  no  conversations  with  the  defendants  concerning  the 
work  to  be  done  on  John  Steber  No.  1,  but  that  this  work  was 
performed  after  he  had  knowledge  of  it  from  his  employee,  Alva 
Barkley,  sometime  about  August  1,  194-2;  that  the  daily  drilling 
reports  were  made  on  the  Warren  wells ,  and  the  billings  and  invoices 
were  billed  to  Shaffer  and  Toler;  that  one  of  the  invoices  on  the 
Warren  well  was  paid  by  a  Mr.  Gibson  by  Mr.  Andrews,  bookkeeper  for 
the  defendants;  that  he  didn't  know  why  Mr.  Gibson  paid  him  for  the 
work.   The  plaintiff,  Mr.  McGraw,  further  testified  that  he  had 
received  payment  on  the  Warren  wells  prior  to  the  time  operation 
began  on  the  Steber  lease;  that  he  didn't  expect  to  be  paid  by 
Mr.  Gibson,  but  that  he  expected  Shaffer  and  Toler  to  pay  for  the 
work  on  the  well  in  question;  and  that  he  never  made  any  effort  to 
collect  the  account  from  Mr.  Gibson,  that  the  reason  he  didn't 
investigate  the  ownership  of  Steber  No.  1  well  was  because  Mr. 
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Shaffer  said  it  was  for  Shaffer  and  Toler,  and  he  considered  them 
responsible.  Mr.  McGraw  further  testified  that  after  the  completion 
of  the  work  on  the  Steber  well,  he  caused  an  invoice  to  be  sent  the 
defendants,  Shaffer  and  Toler,  and  later  called  their  office  and 
talked  to  their  clerk,  Mr.  Andrews,  who  said  they  had  not  received 
the  money  for  the  contract  yet;  that  about  two  weeks  later,  he 
again  talked  to  Mr.  Andrews  who  said  that  they  did  not  have  the 
money  yet,  and  that  as  soon  as  they  got  it,  he  would  send  it  to 
McGraw;  that  he  called  the  office  by  phone  several  times,  finally 
talked  to  Mr.  Shaffer  on  the  phone,  and  asked  him  when  he  was  going 
to  pay  the  invoice.   The  plaintiff  stated  that  that  conversation 
with  Shaffer  was  as  follows:   "He  said  he  wasn't  going  to  do  any- 
thing about  it  -  it  wasn't  his  invoice.   I  asked  him  why  it  wasn't, 
and  he  said  that  work  was  done  for  some  fellow  in  Chicago;  that  he 
had  several  thousand  dollars  in  it  and  he  was  waiting  for  his 
money  too,  and  he  wasn't  going  to  pay  it,  and  just  to  look  to  him 
for  my  money."  Mi*.  McGraw  also  said  that  that  was  the  first  time 
he  had  heard  of  any  person  in  Chicago  or  anywhere  else  who  would 
be  responsible  for  the  job. 

Alva  Barkley,  employee  of  the  Plaintiff,  testified  that  he 
acted  as  tool  pusher  on  the  Warren  jobs  at  Bridgeport;  that  Shaffer 
wanted  them  to  do   some  work  on  another  oil  well;  that  he  told 
Shaffer  he  would  have  to  contact  McGraw,  and  did  so;  that  Mr. 
Shaffer  was  on  the  Warren  leases  when  plaintiff  was  finishing 
Warren  No.  2;  that  Shaffer  was  there  about  every  day;  and  that  he 
saw  Mr.  Gibson  there  only  one  time.   Barkley  further  testified  that 
he  had  several  conversations  with  Shaffer  in  regard  to  the  Steber 
well  the  latter  part  of  July  while  they  were  still  working  on  the 
Warren  lease;  that  he  told  Shaffer  he  thought  they  would  take  the 
other  well;  that  Shaffer  said  to  proceed  with  that  well  the  same 
as  the  others,  i.  e.,  in  the  name  of  Shaffer  and  Toler.   He  further 
testified  that  one  evening  while  they  were  drilling  the  Steber 
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Wo.  1  well,  he  told  Shaffer  that  the  boys  didn't  want  to  stay  up 
there  during  "shut  down" ,  and  that  Shaffer  said  he  would  pay  the 
shut  down  time  on  the  labor.   Barkley  also  testified  that  Gibson's 
name  was  not  mentioned  as  the  party  who  would  pay  for  the  shut  down 
time;  that  he  never  saw  Gibson  on  the  lease,  but  that  Shaffer  was 
there  every  day. 

James  Gaither  testified  on  behalf  of  the  plaintiff  as 
follows.   He  was  bookkeeper  for  McGraw,  and  that  on  September  22, 
194-2 ,  he  made  out  "the  itemized  account  due  and  owing  to  B.  M. 
McGraw  from  Shaffer  &  Toler,  for  work  done  on  the  Steber  No.  1 
well"  and  attached  to  it  the  daily  drilling  reports,  and  then 
mailed  it  to  Shaffer  and  Toler.   The  account  was  carried  on  the 
ledger  in  the  name  of  Shaffer  and  Toler.   He  had  never  heard  Gibson's 
name  before  in  regard  to  the  Steber  No.  1  work.   »/hen  Mr.  Gaither 
was  asked  if  A.  H.  Gibson  had  not  made  certain  payments  on  the 
account  in  question,  he  said,  "In  a  manner  of  speaking  maybe;  we 
invoiced  Shaffer  &  Toler  for  the  work  and  they  paid  us,  even  though 
he  did  sign  the  check." 

W.  U.   Shaffer,  one  of  the  defendants,  testified  as  follows. 
In  June,  194-2,  he  had  a  conversation  with  Barkley  with  reference  to 
the  work  to  be  done  on  the  Warren  wells,  and  later  McGraw  called 
him  and  asked  him  who  this  work  was  to  be  done  for,  and  he  told 
him  it  was  for  Gibson  and  some  others,  and  he  told  him  Gibson  came 
from  Houston,  Texas,  and  McGraw  told  him  what  the  rate  would  be. 
Shaffer  testified  that  at  that  time  he  was  working  for  Mr,  Gibson 
who  was  then  in  the  army;  that  he  had  a  contract  with  Gibson  for  the 
purpose  of  drilling  Steber  No.  1;  that  later,  he  had  a  telephone 
conversation  with  McGraw  with  reference  to  payment  for  the  work  on 
Steber  No.  1,  that  being  about  thirty  days  before  the  suit  was 
started.   The  defendant  also  testified  that  when  he  was  asked  as  to 
when  he  was  going  to  pay  the  bill,  that  he  told  McGraw  that  "Shaffer 
and  Toler  had  nothing  to  do  with  the  bill";  and  that  McGraw  said, 
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"That's  a  nice  way  you  have  of  getting  out  of  your  obligation,'  and 
I  said,  'That's  not  my  obligation'";  that  he  never  told  McGraw 
that  Shaffer  and  Toler  would  pay  the  bill  for  the  work  done  on  the 
Steber  lease;  that  Mr.  Gibson  had  employed  Mr.  Andrews,  the 
defendants'  bookkeeper,  to  take  care  of  his  bookkeeping,  and  his 
office  was  the  same  as  their  office;  that  he,  Shaffer,  had  a 
sixteenth  interest  in  the  Steber  lease,  although  it  was  never 
delivered  to  him.   He  further  testified  that  he  saw  a  statement  of 
the  invoice  on  the  Steber  well,  and  that  it  was  made  out  to  Shaffer 
and  Toler;  that  he  wasn't  concerned  with  the  invoice,  and  didn't 
pay  much  attention  to  it  and  didn't  send  it  back.   Mr.  Shaffer  also 
stated  on  examination  that  he  didn't  know  whether  Shaffer  and  Toler 
had  been  billed  for  the  work  done  on  Warren  No.  2  or  not. 

E.  S.  Andrews  testified  that  he  was  a  bookkeeper  employed  by 
the  defendants;  that,  in  1942,  he  was  also  keeping  books  for  A.  H. 
Gibson  in  the  same  office;  that  he  didn't  have  anything  to  do  with 
the  payment  of  invoice  for  the  work  done  on  Warren  No.  1;  that 
that  invoice  was  paid  by  Mr.  Gibson;  that  the  plaintiff  came  into 
the  office  after  the  bill  was  due,  and  asked  about  it,  and  he  told 
him  that  it  was  Gibson's  bill;  that  he  told  McGraw  where  he  could 
find  Gibson  at  his  home  and  that  McGraw  went  over  there.   He  further 
testified  that  he  paid  the  invoice  on  Warren  No.  2  well,  signing 
the  check  himself  for  Mr.  Gibson;  that  about  ten  or  fifteen  days 
after  the  invoice  was  rendered  on  the  Steber  well,  McGraw  came  to 
the  office  and  asked  about  it,  and  that  he  told  him  "that  these 
people  that  he  done  the  work  for  would ,  or  said  they  would,  send 
the  money  to  me  to  pay  it,  but  I  didn't  know  just  when,  but  they 
had  promised  it  right  away."  Andrews  denied  that  he  had  said 
anything  to  the  effect  that  Shaffer  and  Toler  would  pay  the  bill. 

The  sole  question  presented  to  the  Court  is  whether  the 
judgment  is  manifestly  against  the  weight  of  the  evidence. 

If  the  evidence  discloses  that  the  contract  was  made  by 
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the  defendants  themselves,  they,  of  course,  are  liable;  but  if  the 
evidence  shows  that  the  defendants  did  inform  the  plaintiff  of  the 
fact  that  they  were  making  the  contract  on  behalf  of  Gibson,  then 
of  course  they  art*  not  liable. 

The  testimony  in  this  case  is  conflicting  and  irreconcilable. 
The  trial  court  had  an  opportunity  to  see  the  witnesses;  to 
observe  their  demeanor  while  testifying,  and  to  weigh  the  probabil- 
ity or  improbability  of  their  testimony.   These  tests  of  truthfulness 
or  untruthfulness  of  testimony  often  cannot  be  discerned  from  the 
printed  record.   The  law  has  committed  to  the  trial  court,  when  a 
cause  is  tried  v/ithout  a  jury,  the  determination  of  the  credibility 
of  the  witnesses  and  the  weight  to  be  accorded  to  their  testimony 
when  the  evidence  is  merely  conflicting,  and  this  Court  will  not 
substitute  its  judgment  for  that  of  the  trial  Court.  Pippert  v. 
Schiele,  315  App.  563;  People  v.  Sain,  384  111.  394. 

We  find  that  the  record  contains  no  error  requiring  a 
reversal  of  the  judgment,  and  it  is,  therefore,  affirmed. 

JUDGMENT  AFFIRMED. 
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Term  No.  4302 


STATE  OF  ILLINOIS 
APPELLATE  COURT 

FOURTH  DISTRICT   32^  J-eA.* 
February  Term,  A.  D.  1944. 

Agenda  23 


Y**>) 


ST.    LOUIS  ENVELOPE  COMPANY  ) 

iiff-Appellee^s, 


Plaintiff -Appellf 


VS. 


Appeal  from  the 

Circuit  Court  of 

Marion  County,  111 


CENTRALIA  MUTUAL  BENEFIT 
ASSOCIATION,  A  corporation 

y 

Defendant-Appellant 


ST ONE.  J. 

This  suit  was  originally  instituted  in  justice  court,  by 
the  St.  Louis  Envelope  Company,  appellee,  (hereinafter  designa+eo 
e.3  plaintiff,)  against  Centralia  Mutual  Benefit  Association.,  a 
corporation,  appellant,  (hereinafter  designated  as  defendant)  or. 
a  contract  signed  by  defendant,  for  the  printing  of  certain 
envelopes  by  plaintiff.   From  a  judgment  in  favor  of  plaintiff 
by  the  justice  of  the  peace,  appeal  was  prosecuted  to  the  Circuit 
Court  of  Marion  County.  Upon  a  hearing  there  by  the  court,  with- 
out a  jury,  judgment  was  entered  in  favor  of  plaintiff  and  against 
defendant  in  the  sum  of  $335.86,  and  costs  of  suit.   From  that 
judgment,  defendant  prosecutes  its  appeal  to  this  court. 

The  error  relied  upon  by  defendant  for  reversal  is  that 
the  trial  court  erred  in  entering  judgment  against  defendant  upon 
an  account  shown  to  be  due  and  owing  by  a  separate  and  distinct 
corporation. 

The  record  discloses  that  G.  C.  Spurgeon,  the  only  witness 
for  defendant,  was  the  president,  treasurer  and  general  manager 
of  the  Centralia  Mutual  Benefit  Association,  defendant  herein, 
and  also  managing  officer  and  president  of  another  corporation, 
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known  as  tiie  Great  United  Mutual  Benefit  Association.   An  order 
for  envelopes  was  given  plaintiff  by  the  Centralia  Mutual  Benefit 
Association,  some  of  which  were  to  have  the  name  of  defendant  print  2d 
^hereon  and  some  the  name  of  the  Great  United  Mutual  Benefit  As- 
sociation thereon. 

Defendant  received  all  of  the  envelopes  and  bill  was 
sent  to  it  for  same.   It  paid  for  part  of  them.   It  did  not  re- 
turn any  of  the  envelopes  to  plaintiff,  nor  claim  at  that  time 
that  any  other  corporation  was  responsible  for  the  payment  of 
my  of  the  order.   It  did  not  object  that  all  of  the  envelopes 
ordered  were  charged  to  it,  until  after  suit  was  brought,  which 
"ras  nearly  a  year  after  the  contract  was  signed.   The  party  sign- 
ing a  contract  without  limitation  is  the  party  liable,  and  the 
party  to  be  made  defendant  in  a  suit  on  the  contract.   Farley  vs. 
Dean  196  111.  App.  389;   Proctor  vs.  Wells  Bros.  Co.  262  111.  77; 
Miers  vs.  Chas.  H.  Fuller  &  Co.  167  111.  App.  49. 

Where  one  having  the  right  to  accept  or  reject  a  transac- 
tion takes  and  retains  benefits  thereunder,  he  ratifies  the  trans- 
action, and  is  bound  by  it  and  cannot  avoid  its  obligation  or 
effect  by  taking  a  position  inconsistent  therewith.   Beamer  vs. 
Morrison,  210  111.  443;   Gardner  vs.  Ladue,  47  id.  211;   Inter- 
state Finance  Corp.  vs.  Commercial  Jewelry  Co.  201  111.  App.  568. 
Defendant,  on  the  record  was  estopped  by  its  conduct  from  denying 
its  liability.   The  judgment  of  the  trial  court  was  right  and 
will  be  affirmed. 

AFFIRMED. 
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STATE  OF  ILLINOIS 

APPELLATE  COURT 

FOURTH  DISTRICT 

February  Term,  A.  D.  1944 


Agenda  No.  25 


•  J.JLC 

Appeal  from  the 
Circuit  Court  of 
St.  Clair  County- 


Term  No.  43027 

JOHN  J.  TREAGER,  JR.,  Executor 
of  the  Estate  of  MATHJKQA  J. 
SPOENEMAN  TREAGER,  Deceased, 

P  la  lTpJm^BpeaOABtfc, 
vs. 
EUGENEyTOTSCH  and  HUGO  HEISLER, 

Defendants-Appellees. 


STOLE,    J. 

This  is  a  suit  on  complaint  and  cognovit  filed  Larch  21st, 
1940,  by  plaintiff  Mathilda  J.  Spoeneman  Treager,  who  is  now 
deceased,  her  executor,  John  J.  Treager,  Jr.,  having  been  substi- 
tuted as  plaintiff,  based  on  a  judgment  note  and  warrant  of  attorney 
On  that  date,  the  Circuit  Court  of  St.  Clair  County  entered  judg- 
ment for  $5,027.96  principal  and  interest  and  $418.99  for  attorney 
fees,  against  Eugene  Totsch  and  Hugo  Heisler,  April  22,  1940, 
defendants'  motion  to  open  the  judgment  was  sustained,  judgment 
opened  up,  and  defendants  given  leave  to  plead,  the  judgment  to 
stand  as  security.   Defendants'  motion  to  dismiss  was  overruled 
and  defendants  filed  an  answer,  and  plaintiff  given  leave  to  file 
replication.   The  case  was -heard  before  the  Court,  and  at  close  of 
plaintiff's  evidence,  defendants'  motion  for  judgment  was  allowed, 
and  judgment  was  entered  in  favor  of  defendants  and  against 
plaintiff  for  costs,  from  which  judgment  plaintiff  prosecutes  his 
appeal  to  this  court. 

\je   find  only  one  cause  stated  as  error  relied  upon  for 
reversal,  and  that  is,  that  the  court  erred  in  granting  the  motion 
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to  set  aside  the  judgment  by  confession  entered  March  21,  1940. 
v/e  find  the  above  allegation  under  "Points  relied  upon  for  reversal 
of  order  and  judgment  of  Circuit  Court".   In  his  argument  counsel 
for  plaintiff  several  times  specifically  alleges  that  the  court 
erred  in  granting  the  motion  to  set  aside  the  judgment  by  confession, 
We  find  no  other  reason  assigned. 

Rule  2  of  this  court  provides,  "No  assignment  of  errors 
or  of  cross-errors  shall  be  necessary,  except  the  statement  in  the 
brief,  at  the  conclusion  of  the  statement  of  the  case,  of  the  errors 
relied  upon  for  reversal,  as  required  in  Rule  9."   Rule  9  provides, 
"The  concluding  sub-division  of  the  statement  of  the  case  shall  be 
a  brief  statement  of  the  errors  or  of  the  cross-errors  submitted 
by  an  appellee  not  prosecuting  a  cross-appeal."   It  is  not  the 
duty  of  the  court  to  search  the  record  for  the  matters  material 
to  the  disposition  of  the  contested  issues.   It  is  the  duty  of 
counsel  to  prepare  such  matters  so  as  to  present  clearly  and  in 
an  orderly  manner,  for  the  consideration  of  the  court,  the  questions 
which  were  presented  in  the  trial  court.   Village  of  Barrington 
Vs.  Lageschulte,  323  111.  343.   A  reviewing  court  may  determine 
whether  or  not  its  rules  have  been  substantially  complied  with, 
and  where  there  is  no  attempt  to  comply  with  them  the  appeal  will 
not  be  entertained.   G-yure  vs.  Sloan  Valve  Co.  367  111.  4-89. 

It  necessarily  follows  therefore,  that  the  only  question 
for  the  consideration  of  this  court  is  upon  the  one  error  assigned, 
namely,  that  the  trial  court  erred  in  granting  the  motion  to  set 
aside  the  judgment  by  confession  entered  March  21,  1940,  and 
whether  the  facts  alleged  in  the  verified  motion  to  vacate  were 
sufficient  to  constitute  a  defense  to  the  note  and  to  the  action, 
and  were  sufficient  in  lav/,  for  the  Court's  action  in  opening  up 
the  judgment. 

The  record  discloses,  that  the  note  in  question  was  signed 
"All  Electric  Bakery,  Inc.  By  Eugene  Totsch,  Pres.  Hugo  Heisler, 
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V.  Pres.  Attest;  Albert  Heisler,  Sec'y."   It  is  contended  on 
behalf  of  plaintiff  that  the  record  shows  that  on  the  date  of  the 
execution  of  the  note,  May  1,  1935,  the  All-Electric  Bakery,  Inc., 
was  not  a  legally  constituted  and  existing  corporation,  and  that 
defendants  are  personally  liable.   In  that  regard,  the  motion  of 
defendants  to  set  aside  the  judgment  alleges  that  on  January  8, 
1933,  the  Sangamon  County  Circuit  Court,  upon  the  complaint  of  the 
Attorney  General  for  and  in  behalf  of  the  People  of  the  State  of 
Illinois,  entered  a  decree  dissolving  said  All  Electric  Bakery, 
Inc.,  for  failure  to  pay  certain  franchise  taxes  and  fees  due  to 
the  State  of  Illinois,  which  decree  was,  on  May  5,  1937,  upon  the 
motion  of  said  Attorney  General,  set  aside  and  vacated.   It  also 
sets  forth  the  fact  that  on  and  prior  to  March  20,  1932,  and  there- 
after until  some  time  in  the  year  1939,  when  the  corporation  was 
adjudged  a  bankrupt,  the  plaintiff  was  employed  by  said  corporation, 
during  most  of  the  time  being  a  stockholder,  officer  and  director 
therein,  and  had  knowledge  of  the  fact  that  said  decree  of  dis- 
solution was  entered,  and  that  during  all  of  this  time  plaintiff 
took  an  active  part  in  the  management  and  conduct  of  the  business 
of  the  company  and  that  on  May  1,  1935,  a  special  directors 
meeting  was  called  by  the  plaintiff  for  the  purpose  of  securing  the 
execution  of  the  note  sued  upon  in  this  case. 

It  is  a  part  of  the  settled  public  policy  of  this  state, 
that  upon  the  dissolution  of  a  corporation,  no  matter  how  the 
dissolution  may  be  effected,  the  corporation  shall  nevertheless  be 
regarded  as  still  existing  for  the  purpose  of  settling  up  its 
affairs.   The  Life  Association  of  America  vs.  Fassett,  102  111.  31*>. 
The  allegation  that  plaintiff  called  a  special  directors  meeting 
for  the  purpose  of  securing  the  execution  of  this  note,  is  a 
sufficient  allegation  of  fact,  to  indicate  that  plaintiff  still 
regarded  the  corporation  as  an  existing  entity. 

It  is  contended  on  behalf  of  plaintiff  that  the  use  of 
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the  words,  "jointly  and  severally",  in  the  body  of  the  note  is 
decisive  of  the  meaning  of  the  instrument  and  imports  an  individual 
liability  on  the  part  of  the  signers,  and  in  support  of  that  conten- 
tion cites  the  case  of  Kaspar  Amer.  State  Bank  vs.  Oul  Homestead 
Ass'n,  301  111.  App.  326.   In  that  case  the  note  was  signed,  "Oul 
Homestead  Association,  Albert  Hornik,  Pros.  James  L.  Preisler, 
Sec'y,  James  Sican,  Treas.;"  and  the  court  held  that  the  abbrevia- 
tions, "Pres."  "Sec'y."  and  "Treas."  written  after  the  names  of  the 
individual  signers  were  merely  descripto  personae,  and  that  the 
individuals  were  personally  liable.   In  that  case  it  will  be  noted 
that  there  was  no  word  indicating  representative  capacity.   In  the 
instant  case  the  word  "by"  is  used,  preceding  the  names  of  the 
signers,  indicating  that  they  signed  in  a  representative  capacity. 
In  the  case  of  Sharpe  vs.  Second  Baptist  Church,  274  111.  App.  374, 
it  was  held  that  where  a  judgment  note  was  signed,  "Second  Baptist 
Church  of  Maywood"  "by"  certain  trustees,  that  the  note  was  executed 
officially  and  not  individually,  and  that  it  was  error  to  confess 
judgment  against  the  individuals.   Cited  with  approval  therein  is 
the  case  of  New  Market  Sav.  Bank  vs.  Gillet,  100  111.  254. 

Section  40,  Article  1  of  the  Uniform  Negotiable  Instrument 
Law,  Chapter  98,  Rev.  Stat,  111.  1941  provides,  "Where  the  instru- 
ment contains  or  a  person  adds  to  his  signature  words  indicating 
that  he  signs  for  or  on  behalf  of  the  principal,  or  in  a  represen- 
tative capacity,  he  is  not  liable  on  the  instrument  if  he  was  duly 
authorized,  but  the  mere  addition  of  words  describing  him  as  agent, 
or  as  filling  a  representative  character  without  disclosing  his 
principal,  does  not  exempt  him  from  personal  liability."   In  the 
instant  case,  defendants  did  use  words  indicating  that  they  signed 
for  or  on  behalf  of  a  principal,  and  in  representative  capacity, 
and  there  is  no  contention  that  they  were  not  the  president  and 
vice  president,  of  what  was,  accoring  to  the  facts  set  forth  in  the 
motion  to  vacate,  a  corporation  recognized  as  still  functioning  by 
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the  plaintiff. 

Courts  exercise  an  equitable  jurisdiction  over  judgments 
entered  "by  confession  or  warrants  of  attorney  end  a  motion  to  open 
or  vacate  such  a  judgment  is  addressed  to  the  discretion  of  the 
court.   Lake  vs.  Cook,  15  111.  353;  Gillespie  vs.  Rout,  39  111. 
27 'U;   Fitzgerald  vs.  Power,  225  111.  App.  118;  Whalen  vs.  Billings, 
104  111.  Aop.  281;  Goergen  vs.  Schmidt,  69  111.  App.  538;  Nitsche 
vs.  City  of  Chicago,  280  111.  286;  First  Nat'l.  Bank  vs.  Galbraith, 
271  111.  App.  2^0.   We  do  not  believe  from  this  record,  that  the 
trial  court  abused  that  discretion,  and  hold  that  the  court  did  not 
err  in  setting  aside  and  vacating  the  judgment.   The  judgment  of 
the  Circuit  Court  of  St.  Clair  County,  will  therefore  be  affirmed. 

AFFIRMED . 
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STATE  OF  ILLINOIS 
APPELLATE  CT-URT 
THIRD  DISTRICT. 


S  /£  &  LA.  '7  6 


General  No.  9412 

MARGARET  COLE, 


Plaintl 


-y$~- 


CARL  I.  GLASGOW,  E.  J.  HAWBAKER, 
and  F.  L.  BORTON,  Trustee, 

Defendants-Appellees. 


*t 


fkbrtSfiri     Term,,  A.   D.  194£. 

T  I 

Agenda  No*  'f 


Appeal  from 
Circuit  I Court 
Piatt  County, 
I  Hindis. 


DADI,  P.  J. 

On  February  5,  1943,  the  plaintiff-appellant,  Margaret 
Cole,  filed  in  the  circuit  court  of  Piatt  County  her  complaint  in 
chancery  consisting  of  two  counts,  making  the  appellees,  Glasgow, 
Hawbaker  and  Borton,  trustee,  parties  defendant.   Thereafter  the 
circuit  court  entered  an  order  sustaining  motions  of  the  defendants 
to  strike  the  complaint.  Plaintiff  refused  to  further  plead,  and 
such  order  then  dismissed  the  suit  for  want  of  equity.  Plaintiff 
appeals. 

The  motions  to  strike  stated  twenty  specific  reasons  for 
the  motions.  The  order  sustaining  the  motions  is  general  and  states 
no  specific  reason  for  the  granting  of  the  motion.  In  their  reply 
brief  appellees  merely  argue  the  case  on  the  merits.  Therefore,  we 
believe  the  only  question  before  us  is,-  do  the  facts  well  pleaded 
in  the  complaint  state  a  cause  of  action? 

The  complaint  is  verbose,  informal,  repetitious,  and  at 
places  contains  an  almost  unintelligible  Jumble  of  words.  This 
makes  it  difficult  to  briefly  state  all  of  the  alleged  material  facts, 
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We  believe  the  first  count  of  the  complaint  does  suf- 
ficiently charge  that: 

(l)   At  all  of  the  times  in  question  the  plaintiff  was  and 
is  inexperienced  in  business  matters.  At  all  of  such  times  the 
defendants  Glasgow  and  Hawbaker  were  and  are  attorneys  at  law.  Borton, 
as  trustee,  is  a  necessary  but  formal  party  defendant. 

(£)  On  May  28,  1916,  Sebastian  G.  Vrooman,  the  grandfather 
of  the  plaintiff,  died  owiing  160  acres  of  land,  leaving  a  will  by 
which  he  devised  said  real  estate  by  the  following  language i 

"I  hereby  give,  devise  and  bequeath  unto  my  son, 
William  S.  Vrooman,  all  the  real  estate  of  which 
I  die  ceased  and  possessed  for  and  during  the 
term  of  his  natural  life,  meaning  and  intending  to 
hereby  give  my  said  son  a  life  estate  in  all  said 
real  estate,  and  after  his  death  and,  if  he  does 
not  survive  me,  at  my  death  all  said  real  estate 
shall  vest  in  fee  in  the  child  or  children  or 
descendants  of  child  or  children  who  survive  him, 
my  said  son;  provided  there  be  such  descendants 
of  a  deceased  child  of  my  said  son  such  descend- 
ants shall  take  their  deceased  parents  share  only, 
and  all  children  of  my  said  son  by  any  marriage  are 
intended  herein." 

(3)  The  son,  William  S.  Vrooman,  is  living  and  at  the 
time  of  the  filing  of  the  complaint  was  aged  about  73  years.  Five 
children,  including  the  plaintiff,  were  born  to  William  S.  Vrooman, 
all  of  whom  are  living  except  Pearl  Roberts,  who  died  August  1,  1942. 

(4)  On  October  7,  1932,  the  father  of  the  plaintiff  was 
indebted  to  a  bank  and  to  evidence  such  indebtedness  on  such  date 
delivered  to  such  bank  a  note  signed  by  him  and  three  of  his  children, 
including  the  plaintiff.  The  plaintiff  was  aged  fifteen  years  when 
she  signed  said  note. 

(5)  On  January  7,  1939,  a  judgment  by  confession  was 
entered  on  said  note  in  favor  of  the  bank  and  against  the  plaintiff 
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and  one  of  her  sisters  for  $4013.96. 

(6)  Thereafter  the  plaintiff  engaged  defendant  Glasgow 

as  her  attorney  in  connection  with  protecting  her  against  said  judg- 
ment. Glasgow  prepared  and  filed  a  motion,  signed  by  plaintiff, 
to  vacate  such  judgment.   On  January  £6,  1939,  the  judgment  was  found 
not  enforceable  against  plaintiff  and  was  vacated.   Glasgow  acted 
as  her  attorney  in  such  proceeding. 

(7)  The  reasonable  fee  of  Glasgow  for  his  services  in 
connection  with  vacating  said  judgment  would  have  been  not  to  exceed 
|50j  when  plaintiff  engaged  him  to  so  represent  her,  she  told  him 
she  had  no  money  with  which  to  immediately  pay  him,  and  told  him  she 
was  aged  only  fifteen  years  when  she  signed  said  note,  and  had  done 
nothing  to  ratify  her  execution  of  the  note,  and  had  received  no 
consideration  for  signing  the  same,  and  that  her  father  had  forced 
her  to  sign  the  note;  Glasgow  then  falsely  advised  her  that  because 
of  such  judgment  she  was  in  very  great  danger  of  losing  her  con- 
tingent interest  in  said  real  estate,  that  the  litigation  in  con- 
nection with  said  judgment  would  likely  be  of  long  duration  and 
expensive,  and  that  the  risk  from  a  legal  standpoint  would  be  un- 
certain; he  also  falsely  represented  to  her  that  the  then  cash  value 
of  her  interest  in  said  real  estate  was  only  about  |30  per  acre, 
whereas  the  then  real  value  of  the  entire  title  to  said  real  estate 
was  about  f££5  per  acre  and  the  then  value  of  the  plaintiff's 
interest  was  about  three  times  what  Glasgow  paid  for  same;  believing 
and  relying  on  such  representations  of  Glasgow,  she  then  orally 
agreed  to  give  him  as  his  fee  1/4  of  the  amount  of  the  judgment  if 
the  suit  was  so  terminated  that  she  would  not  be  obligated  to  pay 
such  judgment. 

(8)  On  January  13,  1939,  pursuant  to  such  oral  argeement, 
she  executed  and  delivered  to  Glasgow  a  deed  which  purported  to 
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convey  and  warrant  to  BlaSgow  "an  undivided  1/4  of  an  undivided  1/5 
interest"  in  the  whole  of  said  re;  1  estate,  the  stated  consideration 
being  "One  Dollar,  lege.l  services  and  other  good  an.,  valuable  con- 
sideration,* the  legal  services  being  the  services  of  Glasgow  in 
having  saeh  judgment  vacated. 

(0)  On  January  13,  1959,  as  &  part  of  the  consideration  for 
such  deed  and   for  such  legal  services,  Glasgow  pretended  to  obtain 
for  plaintiff  a.   loan  of  $400,  and  in  so  doing  he  and  defendant  Borton 
prepared  a  note  and  trust  deed;  the  note  was  for  f400  and  was  payable 
to  plaintiff's  order  one  yeer  after  the  death  of  her  father  with 
interest  at  6%   per  annum  after  such  death;  she  then  endorsed  and 
delivered  such  note  to  Glasgow;  the  trutt  deed  purported  to  convey 
the  entire  title  to  said  real  estate  to  Borton  as  trustee  to  secure 
payment  of  such  note;  plaintiff  only  received  on  such  note  4>£5Q  and 
Glasgow  kept  the  remaining  1150;  Glasgow  or  Borton  delivered  the  note 
to  the  bank,  and  thereafter  Hawbaker  purchased  the  note  from  the 
bank  and  now  holds  such  note  coid  claims  he  paid  the  bank  f£5G  there- 
for; at  the  time  of  purchasing  such  note  Hawbaker  knew  all  of  the 
said  facts  concerning  the  execution  of  such  note  and  knew  that 
plaintiff  had  received  only  $150  from  the  proceeds  of  such  note. 

(10)   About  September  1L,  1£E9,  she  applied  to  Glasgow  to 
assist  her  in  procuring  s  loan  on  her  remaining  interest  in  said 
premises,  and  at  that  time  Glasgow  falsely  advised  her  it  would  be 
to  her  best  interest  to  sellher  remaining  5/4  of  l/5  interest  and  that 
he  would  give  her  therefor  $450,  and  told  her  that  such  sum  was  more 
than  such  remaining  interest  was  worth;  believing  ana  relying  on 
him  she  executed  and  delivered  to  hi»  b  deed  conveying  such  5/4  of 
1/5  interest  to  him,  and  received  from  him  such  |450;  that  in  fact 
her  interest  in  said  real  estate  was  then  reasonably  worth  $5,000. 
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(11)   Thereafter  Glasgow  conveyed  by  unrecorded  deeds 
his  interest  in  said  premises  to  Hawbakerj  before  receiving  such 
conveyances  from  Glasgow,  Hawbaker  knew  all  of  the  facts  and  cir- 
cumstances under  which  Glasgow  had  obtained  such  two  deeds  from 
plaintiff  and  of  the  actual  considerations  therefor,  and  knew  that 
in  the  dealings  between  plaintiff  and  Glasgow  about  said  deeds 
Glasgow  was,  and  was  acting  as,  attorney  for  plaintiff. 

In  such  first  count  plaintiff  offers  to  do  equity,  and 
asks  for  reconveyances,  for  cancellation  of  the  note  and  release  of 
the  trust  deed,  and  for  general  relief. 

Count  £  restates  the  allegations  of  Count  1  by  reference, 
and  then  alleges  that: 

(i)  On  December  25,  1931,  there  was  pending  in  said 
circuit  court  a  receivership  proceeding  involving  said  real  estate, 
to  which  proceeding  the  plaintiff  was  a  partyj  Hawbaker  was  appointed 
and  acted  as  her  guardian  ad,  litem  in  such  proceeding,  and  in  that 
way  became  familiar  with  the  provisions  of  such  will;  such  proceed- 
ing was  still  pending  in  1929,  and  during  all  of  such  time  Hawbaker 
continued  to  represent  her  therein. 

(2)   Pearl's  contingent  interest  in  said  real  estate 
ceased  on  her  death  on  August  1,  1942;  about  August  29,  1942,  the 
plaintiff  was  requested  by  Hawbaker  to  come  to  his  office,  which  she 
did,  and  he  thereupon  told  her  he  would  give  her  $150  for  a  deed  from 
her  conveying  to  him  the  interest  wnich  he  then  falsely  alleged  she 
had  acquired  in  said  real  estate  by  the  death  of  her  sister,  Pearl; 
the  plaintiff,  believing  and  relying  on  the  representations  of  Hawbaker 
that  she  had  so  acquired  such  an  interest,  then  executed  and  delivered 
such  deed  to  Hawbaker  and  received  from  Hawbaker  fl50;  in  executing 
such  deed  she  believed  she  thereby  conveyed  only  the  interest  which 
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she  had  acquired  by  the  death  of  her  sister  Pearl,  but  has  since 
learned  that  said  deed  conveyed  all  of  her  interest  in  said  real 
estate:  said  deed  in  part  purported  to  convey  "all  interest  and  any 
interest  which"  she,  the  plaintiff,  "stay  subsequently  acquire  in" 
said  real  estate;  said  deed  was  delivered  to  Hawbaker  after  he  had 
received  the  unrecorded  deed  or  deeds  to  him  referred  to  in  Count  1, 
and  plaintiff  did  not  know  Hawbaker  had  acquired  such  unrecorded 
deed  or  deeds  until  after  she  had  delivered  such  deed  to  Hawbaker. 

(3)  In  obtaining  such  deed  Hawbaker  did  so  as  a  part 
of  a  scheme  between  him  and  Glasgow  to  cause  her  to  confirm  the 
conveyances  which  she  had  so  made  to  Glasgow. 

(4)  On  December  7,  1942,  she  tendered  to  Hawbaker  the 
return  of  the  $150  he  had  given  her  for  such  conveyance,  plus  in- 
terest at  seven  per  cent  per  annum,  and  asked  for  a  reconveyance 

to  her  of  the  interest  she  had  conveyed  by  such  deed,  but  Hawbaker 
had  refused  to  accept  such  tender  or  make  such  conveyance. 

In  such  second  count  the  plaintiff  offers  to  do  equity, 
and  prays  for  a  reconveyance,  as  well  as  general  relief. 

Each  count  has  attached  thereto  and  by  reference  made 
a  part  thereof  copies  of  the  Instruments  therein  referred  to. 

Each  count  contained  other  allegations  evidently  Intended 
to  anticipate  a  defense  or  defenses,  but  we  consider  such  allegations 
as  immaterial  on  the  question  of  whether  the  complaint  stated  a 
cause  of  action,-  so  we  will  ignore  such  other  allegations. 

It  will  be  noted  that  the  first  count  in  substance 
charges  the  following:   That  Glasgow  obtained  the  first  deed  while 
acting  as  the  plaintiff's  attorney;  that  at  the  same  time  he  also 
received  from  her  $150  through  the  #400  loan  secured  by  the  trust 
deed;  that  the  deed  and  #400  lo«n  were  a  part  of  the  same  transaction; 


I 

■ 

- 


- 
I 

! 

I 

-a- 


that  in  obtaining  such  deed  he  falsely  advised  her  that  she  wes  in 
great  danger  of  losing  her  interest  in  the  real  estate  by  reason  of 
the  judgment,  and  that  the  litigation  in  connection  with  relieving  her 
from  such  judgment  would  likely  be  of  long  duration  .and  expensive j 
that  the  sole  consideration  for  the  deed  and  for  the  #150  whien  he 
received  from  the  #400  loan  was  his  legal  services  in  connection  with 
vacating  the  judgment;  that  the  note  on  which  judgment  was  taken  wps 
execrated  by  plaintiff  while  under  compulsion  by  her  father  and  at  a 
time  when  she  was  a  minor,  and  she  so  advised  83  asgow;  that  she  first 
consulted  Glasgow  on  January  7,  1939,  and  nineteen  days  later  the 
judgment  was  vacated  on  her  motion. 

Being  under-  age  and  having  done  nothing  to  ratify  the 
note,  it  appear*  fchat,  regardless  of  the  question  of  compulsion, 
plaintiff  had  the  right  to  disaffirm  the  note  and  have  the  judgment 
vacated  as  to  her.   (See  bright  v.  Buchanan.  287  111.  468,  478; 
Wuller  v.  Cnuse  Grocery  Cg.f  £4§  111.  393.)   Assuming  the  facts  so 
charged  to  be  true,  taen  the  proceedings  in  connection  with  the  open- 
ing of  the  judgment  were  almost  pro  foraa^  and  under  such  circumstances 
Glasgow  was  entitled  to  only  a  comparatively  small  fee  for  his  services. 
The  reasonableness  of  Glasgow's  charges  for  his  services,  and  the 
fairness  of  such  transactions,  are  questions  of  fact  to  be  determined 
ofter  a  hearing. 

The  first  co&m   further  charges,  in  substance,  that  in 
September,  1939,  the  plaintiff  applied  to  Glasgow  for  assistance  in 
getting  her  a  loan;  he  then  falsely  advi&ed  her  that  it  would  be  to 
her  best  interest  to  sell  her  remaining  interest  to  him  for  |450, 
telling  her  that  was  more  than  her  interest  was  worth,  and  relying 
on  such  advice  the  plaintiff  made  a  second  conveyance  for  $450  al- 
though such  interest  was  then  reasonably  worth  $3,000. 
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Assuming  the  foregoing  alleged  facts  to  be  true,  ye 
believe  that  at  all  of  the  times  in  question  a  fiduciary  relation- 
ship existed  between  Glasgow  and  the  plaintiff,  and  that  the  burden 
rests  on  him  to  show  that  such  transactions  were  fair  and  equitable. 
(See  In.  gg  Goodman.  377  111.  578;  Ring  en  v.  Ranesf  £63  111.  11; 
Children's  Home  v.  Andress.  £30  111.  152.)   In  the  Children's  Home 
case,  580  111.  45£,  465,  the  court  said!   "It  is  settled  Ifti  that 
courts  of  equity  Kill  not  set  any  bounds  to  the  facts  and  circumstances 
out  of  which  a  fiduciary  relationship  may  spring.  It  Includes  not 
only  all  legal  relations  such  as  guardian  and  ward,  attorney  and 
client,  principal  and  agent  and  the  like,  but  it  extends  to  every 
possible  case  in  which  a  fiduciary  relationship  exists'  in  fact,  and 
In  which  there  is  confidence  reposed  on  one  side  and  resulting 
domination  and  influence  on  the  other.  *  *  *  The  relationship  need 
not  be  legal  but  it  may  be  either  moral,  social,  domestic  or  merely 
personal.  *  *  *  To  establish  a  fiduciary  relationship  by  parol  evi- 
dence the  proof  must  be  clear,  convincing  and  so  strong,  unequivocal 
and  unmistakable  as  to  lead  to  but  one  conclusion.  *  *  *  Such  rela- 
tionship being  established  the  burden  is  on  one  benefitting  by  the 
transfer  of  property  to  show  that  it  was  procured  fairly  and  without 
the  exercise  of  undue  influence." 

As  to  Eawbaker,  assuming,  as  we  are  required  to  do,  that 
at  the  time  of  receiving  the  unrecorded  deeds  referred  to  he  knew 
of  the  foregoing  admitted  facts,  as  charged, ia--4&«~f4^&«t*^®m4r,  then 
it  follows  that  he  is  in  no  better  position  than  Glasgow, 

The  second  count  In  substance  charges  that  Havbaker  on 
August  29,  1342,  through  having  theretofore  acted  as  guardian  ad  litem 
and  attorney,  was  familiar  with  the  title  to  said  real  estate,  and 
knew  what  had  transpired  theretofore.  In  the  plaintiff's  dealings  with 
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Glesgcw,  .and  en  such  date  requested  her  to  come  to  his  office,  which 
she  did.  He  then  advised  her  that  she  had  acquired  an  interest  in 
said  real  estate  because  of  the  death  of  her  sister  Pearl,  and  that 
he  would  give  her  $150. for  such  interest?  relying  on  such  representa- 
tions, the  plaintiff  executed  and  delivered  to  Hawbaker  a  deed  prepared 
by  him,  and  he  then  paid  her  the  $150;  she  afterwards  learned  that 
instead  of  merely  thereby  conveying  an  interest  alleged  to  have  been 
acquired  by  her  through  the  desth  of  her  sifter  Pearl,  the  deed  in 
fact  conveyed  all  her  interest  in  said  real  estate;  in  obtaining  such 
deed  Hawbaker  was  colluding  with  Glasgow, 

It  is  our  opinion  that  the  second  count  also  alleged  a 
cause  of  action  against  Hawbaker. 

As  to  the  $400  note,  Hawbaker  contends  that  inasmuch  as 
the  bank  which  first  made  the  $400  loan  was  a  bona  fide  holder,  and 
Hawbaker  having  purchased  the  note  from  the  bank,  it  follows  that  he 
acquired  all  of  the  rights  of  the  bank  as  a  bens  fide  holder.   In 
support  of  this  contention  he  cites  Mann  v.  M.L.  &  I. Co.,  100  111.  App. 
££4,  andANat.  Bank  v.  Jacobson.  305  111.  App.  189.   An  examination  of 
these  cases  shows  that  the  there  plaintiff  was  a  bona  fide  holder.  In 
the  present  case  the  motion  to  strike  admits  that  Hawbaker  knew  all 
of  the  defects  at  the  time  he  acquired  the  note.  Therefore,  assuming 
such  alleged  defects  to  be  true,  he  is  not  a  bona  fide  holder. 

It  appears  that  prior  to  starting  the  present  suit,  and 
on  July  7,  194£,  the  plaintiff  filed  &   chancery  proceeding  in  the 
same  court  against  Glasgow  and  Hawbaker,  as  defendants,  the  complaint 
in  such  suit  being  based  on  some,  if  not  all,  of  the  charges  on  which 
the  present  complaint  is  based.  On  November  7,  194£,  an  order  was 
entered  by  such  court  ordering  that  sucn  first  suit  be  dismissed  on 
motion  of  the  plaintiff.  On  December  17,  194£,  the  court  denied  a 
motion  of  the  plaintiff  to  reinstate  such  former  suit. 
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One  of  the  grounds  of  the  motion  to  strike  in  the  present 
case  was  that  such  dismissal  of  the  former  suit  was  res  adt1udicata  in 
the  present  proceeding.  Although  such  former  proceedings  were  not 
offered  in  evidence  by  defendants  on  the  hearing  of  the  motion  to 
strike  in  the  present  proceeding,  the  trial  court,  on  its  own  motion, 
ordered  that  such  former  proceedings  be  made  a  part  of  the  proceedings 
on  the  motion  to  strike  in  the  present  case.  Defendants  now  argue 
that  such  dismissal  is  res  ad.ludlcata.  In  so  doing  defendants  have 
assumed  that  such  dismissal  is  res  adjudicate,  and  in  so  doing  hc-ve 
cited  several  authorities  on  t&e  effect  of  res  jiiiudicaia ,  hut 
neither  side  has  cited  any  authority  whatever  on  the  legal  effect  of 
such  a  dismissal. 

In  Hitchcock  v.  Hitchcock,  37  £  111.  ?5£,  S56,  the  court 
said:   "Nor  is  there  merit  to  appellant's  contention  th?t  the  over- 
ruling of  ner  motion  to  dismiss  the  complaint  on  the  ground  of  res 
ad.ludlcata  was  error,  Ihe  record  shows,  without  contradiction,  that 
the  dismissal  of  appellee's  first  bill  for  divorce  was  on  his  motion, 
before  any  evidence  was  heard.   It  is  the  rule  in  this  State  that  a 
plaintiff  may,  on  his  own  motion,  dismiss  his  complaint,  at  any  time 
before  trial  or  hearing,  pro video  no  cross-complaint  or  counter-claim 
has  been  filed.  *  *  *  Ihe  dismissal  before  the  hearing  of  evidence  or 
the  filing  of  a  cross-bill  amounted  to  dismissal  without  prejudice." 
This  case  fully  disposes  of  appellee's  contention  that  the  prior 
proceedings  are  res  adjudicata  in  the  present  suit. 

For  the  reasons  indicated  the  judgment  of  the  trial  court 
is  reversed,  and  this  cause  is  remanded  to  the  trial  court  rith  direc- 
tions to  deny  the  motions  to  strike  and  for  further  proceedings  con- 
sistent with  this  opinion. 

Reversed  and  remanded  with  directions. 
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APPEAL  FROM  THE  CIRCUIT  GOURT 
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HAYES,    J.: 

Agnes  Id.  Tippets  died  May  5,   1941  in  Pike 
County  Illinois  and  shortly  thereafter  her  purported 
last  will  and  testament  was  admitted  to  probate  by  the 
County  Court  of  that  County.  On  February  25,  1942  Mary 
E.  Hackett  filed  her  complaint  in  the  Circuit  Court  of 
Pike  County  to  contest  the  validity  of  the  will.  The 
original  complaint  alleged  that  the  testatrix  was 
mentally  incompetent  and  had  been  subjected  to  undue 
influence  at  the  time  her  will  was  executed.  On  June 
9,  1942  Mary  E.  Hackett  filed  a  motion  to  amend  her 
complaint  to  allege  that  the  purported  will  was  not 
attested  t>j   two  credible  witnesses  in  the  presence  of 
the  testatrix.  On  June  30,  1942  after  arguments  by 
eounsel  on  both  sides  the  court  permitted  the  amendment. 
The  issue  of  the  validity  of  the  will,  which  was  only 
one  of  the  issues  In  the  proceeding  was  tried  before  a 


jury  on  November  23,  1942.  The  jury  returned  a  verdict 
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in  favor  of  the  defendants  and  answered  affirmatively  a 
special  interrogatory  asking  whether  the  purported  will 
was  attested  in  the  presence  of  Agnes  M.  Tippets  by  two 
or  more  credible  witnesses. 

Mary  E.  Hackett  filed  her  motion  to   set  aside 
the  verdict,   and  for  a  new  trial  alleging  that   the  verdict 
was  against  the   law  and  the   evidence,  was  contrary  to    the 
manifest  weight  of  the   evidence,   and  that  the  court  erred 
in  giving  certain  instructions  requested  by  the  defendants 
and   in  refusing  certain  instructions  requested  by  her.     On 
February  16,    1943  the  court  entered  an  order  setting  aside 
the  verdict  of  the   jury  and   awarding  a  new  trial.     Defendants 
filed  their  petition  in  this   court  for  leave   to   appeal,   which 
petition  was  allowed  on  August  14,   1943.     The  case   is  now 
before  us   on  appeal. 

An  order  sustaining  a  motion  for  a   new  trial  is 
not  a    final   order  and  prior   to  the  enactment  of  the   Civil 
Practice  Act  such  an   order  was  not  appealable.      Section  77 
of  the  Practice  Act  now  permits  a   dissatisfied  litigant  to 
petition  the  Appellate  Court  to  review  an  order  granting   a 
new  trial  and  Rule  30  of  the  Supreme  Court  and   our  Rule   3 
set  up   the  manner  in  which  such  an  appeal  may  be  obtained. 
Even  when  leave  to  appeal  is  granted,   however,  we  will  not 
disturb  the   judgment  of  the  trial   court  unless  it  is   clearly 
erroneous.     Lepkowski  v.   Laukemper,    317  111.  App.   304, 

The  principal  issue   before  the  jury  in  the  present 
case  was  whether  the  witnesses  to  lirs.    Tippets*   purported 
will  signed  that  document  in  her  presence.      In  our   judgment, 
Mary  Hackett  established  by  a  preponderance  of  the   evidence 
that  Mrs.    Tippets  signed  her  will  in  her  bedroom  in  the 
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presence  of  three  witnesses;  that  the  witnesses  then  left 
the  bedroom  and  signed  the  will  in  an  adjoining  living 
room  and  that  the  archway  between  the  bedroom  aiad  living 
room  was  hung  with  heavy  draperies  which  were  drawn  to- 
gether. Under  these  circumstanoes,  we  are  convinced  that 
Mrs.  Tippets*  will  was  witnessed  out  of  her  presence. 
While  the  possibility  exists,  as  defendants  insist,  that 
Mrs.  Tippets  arose  from  her  bed  and  watched  the  witnesses 
signing  the  will  through  the  draperies  in  the  archway, 
no  proof  was  offered  that  even  suggests  that  she  did  so. 
In  the  absence  of  such  proof,  we  believe  the  obvious 
inference  from  plaintiff's  evidence  that  Mrs.  Tippets 
remained  in  bed  where  she  could  not  observe  the  witnesses 
to  her  will,  remains  unchallenged.  Vv'hile  the  formal 
attestation  clause  in  the  will  established  prima  facie 
that  each  of  the  witnesses  signed  the  will  in  Mrs.  Tippets' 
presence  and  in  the  presence  of  each  other  and  must  be 
overcome  by  clear  evidence  to  the  contrary,  we  believe 
that  Mary  Hackett  has  sustained  this  burden  of  proof. 
In  any  event,  the  trial  judge  in  so  holding  did  not  abuse 
his  discretion  and  his  judgment  will  be  sustained.  Parke 
v.  Lopez,  306  111.  App.  486;  Carter  v.  Geeseman,  303  111. 
App.  280;  Gavin  v.  Eeter,  278  111.  App.  308. 

We  have  not  reviewed  the  ruling  of  the  trial  court 
permitting  Mary  E.  Hackett  more  than  nine  months  after  the 
will  was  admitted  to  probate  to  amend  her  complaint  to  allege 
as  an  additional  ground  for  declaring  the  Tippets  will  invalid 
that  it  was  not  properly  witnessed.  Defendants  insist  that 
the  amendment  attempted  to  create  a  new  cause  of  action  and 
is  therefore  barred  by  the  limitation  on  will  contests 
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contained  in  the  St&tutes.   111.  Rev.  Statutes  1943  Chapter 
3,  Section  242.   This,  however,  is  a  question  of  pleading 
and  it  is  well  established  that  a  motion  for  a  new  trial 
raises  only  questions  of  law  and  fact  involved  in  the  trial 
itself,   l.'e  therefore  cannot  consider  the  alleged  error  of 
the  trial  court  in  permitting  the  amendment.  Scott  v. 
Freeport  Motor  Casualty  Company,  310  111.  App.  421;  Cella 
v.  C.  &  W.  I.  H.  1.  Co.,  217  111.  326. 

The  order  of  the  Circuit  Court  of  Pike  County 
setting  aside  the  verdict  of  the  jury  in  this  case  and 
awarding  a  new  trial  is  therefore  affirmed. 

JUDGMENT  AFFIRMED. 
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IN  THE   APPELLATE  CO 
OF   ILLINOIS 
THIRD  DISTRICT 
FE3RlLARlT|EKM ,    A.D.    1944- 


JTJANITA  GROTFELDT, 

Pla Luti  f f -Appe llan t , 


-vs- 


WILLIAM  F .  _ 

a 

Defendant-Appellee 


HAYES,   J.: 

This  is   an  action  for  divorce  brought   by  Juanita 
Grotfeldt  against  William  F.   Grotfeldt,    on  the  grounds  of 
extreme  and  repeated  cruelty.     The  record  discloses  that 
they  were  married  on  the   thirteenth  day  of  August,    1940 
and   resided  together  intermittently  until  the    first  day  of 
March,   1942.      Their  marital  relationship  v.as  quite  stormy. 
In  her  complaint,   plaintiff  charges  defendant  with  heating 
her  on  numerous   occasions  which  occurred  in  her  own  home 
and   in  public  places.      She   testified  to  this   on  the   witness 
stand, — all  of  which  defendant   denied.      It  appears  from  the 
evidence  that  both  plaintiff  and  defendant   ..ent   to   taverns 
and  drank  together,  and  on  other  occasions   -tvent   separately. 
It   is  a   fair  deduction  from  the  record   that  the  defendant 
drank  excessively  and  would  become   irritable  and   quarrelsome, 
It  further  appears  from  the   record   that  the  plaintiff  was 
not  of  the    sweetest  disposition  and  frequently  irritated 
the  defendant;   that  she  was  inclined  to  be   unduly  jealous, 
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and   that  her  parents  were  much  opposed  to  her  living  with 
the   defendant.      She  was  torn  between  a   desire   to   live  with 
her  husband  and  go   back  and  forth  to  her  parents,  v/hich 
led  to   trouble  between  the  plaintiff  and   the  defendant. 

Defendant   testified  that  on  a  number  of   occasions 
she   tore  the  shirt  from  his  back,   scratched  him  on  the 
neck  and  hands  until  she  drew  blood  and   hit  him  over  the 
head  with  a    beer  bottle  while  in  a   tavern,    which  injury 
necessitated  a  dressing  of  adhesive  tape.      'There  is 
very  little  corroboration  for  either  side's  testimony 
on  these  several  acts  of  misconduct.      The   chancellor 
found  that   the  plaintiff  in  her  eagerness  to   establish 
her  charge  against  the  defendant  was  guilty  of  exaggeration, 
and   thst   she   impeached  herself   by  :iaking   different   statements 
of   her  husband's  acts  at  different   times  while   she  was  on 
the  witness   stand.     The  Chancellor   further  found   that  defen- 
dant was  more  worthy  of   belief  than  plaintiff. 

Although  it  appears  that  defendant  did  considerable 
drinking  and  on  two  evenings  was  arrested  and  put   in   jail, 
it   also   appears  that   he  was  an  industrious  worker;    that  he 
contributed  to  plaintiff's  support  within  his  means,   and 
that  he  had  considerable  affection  for  her  and  for    the  baby. 
Plaintiff  testified  that  defendant  was  chasing  other  women 
and   constantly  showed  ill-will  towards  her,   but   it  appears 
from  the  record  that  he  was  much  opposed  to  the  divorce  and 
hired  a   lawyer  to  contest   it. 

The  Chancellor  who  heard  this  case  and  £aw  the 
witnesses  while   testifying  was  best   qualified  to    judge  the 
weight  to   be  given  their   testimony  and   in  view  of  the  irrecon- 
cilable conflict  in   the   testimony  we  are   not  in  a  position 
to   say  that  his  findings  were  against  the   manifest  weisrht 
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of  the  evidence. 

The   decree  of   the  Circuit   Jourt  of  Chanpaign 
County  is  hereby  affirmed. 

DECREE  AEFIHTiED. 
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WILLIAM  3.    VIC0011AN, 

Plaintiff  —  Appellant 


-vs- 


E.    J.    IIAWBAE3R, 

Defendant  — •  Appellee, 

EAYES,  J".: 

On  February  6,    1943,   William  3.   Vrooman  filed 
his  complaint   in  the  Circuit  Court  of  Piatt  County, 
Illinois  hgaiaet  E.   <J.   Hawbaker.     The  latter  filed  a 
motion  to  strike  the   complaint  which  was   sustained,  end 
Vrooman  has  appealed  to   this  court. 

The  complaint  is   lengthy  and  repetitious,    contain- 
ing may  conclusions  of   the  pleader,    but   in  substance 
alleges:      that  Vrooman   inherited  a    life  estate  in  142 
acres  of   land    under  the  will  of  his  father;   that  on 
December  28,   1931,   Hawbaker,    the   defendant  here  who   is 
a  luwyer,  was  appointed  guardian  ad   litem  in  the  ease 
of  Buchanan,   et  al.,  v.    tfilliam  3.  Vrooman,  cause  number 
2773   in  the  Circuit  Court  of  Pi&tt  County  and  as  a  result 
of  such  appointment   becarae  familiar  with  the  will  of  Vrooman' s 
father  and  the   interest  that  Vrooman  acquired  thereunder; 
that  on  February  16,    1934  Vrooman  obtained  professional 
advice  from  Hawbaker  concerning  the   lien   of  a    judgment 
in  the  sum  of  $2,948.08  entered  against  Vrooman  and 
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others  in  the  Circuit   Court  of  Piatt  County,  and  that  on 
said  date,   "Hawbaker  v»aa  engaged   to  look  after  the  legal 
interest  of  the  said  plaintiff  in  the  premises,   which  he 
undertook  to  do;"   that  on  February  16,    1939,   Vrooiaan 
employed  Hawbaker  to   resist  the  appointment  of  a  receiver 
in  supplemental  proceedings   in  Buchanan  v.   Vrooiaan,   supra; 
that  on  January  3>   1940  Hawbaker  purchased  the   judgment 
against  Vrooiaan  referred  to  above,    caused  an  execution 
to  be  issued  and  service  made  and  sold  the  interest  of 
Vrooiaan  in  the  142  acre  farm,   purchased  that   interest 
himself  and  obtained  a  Sheriff's  deed  after  the   period 
of  redemption;   that  after  the   service  of  the  writ   of 
execution  but  before  sale   Vrooiaan  consulted  with  Hawbaker 
and  was  advised  that  his  homestead  estate  and  personal 
property  would  not  be    sold  ;   that  Vrooiaan  was  an  uneducated 
man,   73  years  of  age,  and  relied  upon  Hawbaker  as  his 
attorney  and  counselor.      In  conclusion  Vroomen  prayed 
that  Hawbaker  be  compelled  to  account  for   all  rents, 
issues  and   profits  that  he  obtained  from  the  real   estate 
since  the  date  of  the  sheriff ' 3  deed  receiving  credit  for 
money  lawfully  expended  by  him  by  way  of  taxes,    improvements, 
etc.   and   to  pay  the  balance  to  plaintiff;   that  the  court 
further  enter  a  decree  declaring  all   interest  in  the  farm 
acquired  by  Hawbaker  to  be  held   in  trust  for  Vrooiaan  and 
that  Hawbaker  be  ordered  to   execute  a  good  and  sufficient 
deed  of  the  premises  to  Vroaaan. 

It  is  obvious  that  plaintiff  here  seeks  first 
to   impress  a   trust  on  the  life  interest  in  the   farm  that 
Hawbaker  acquired  by  the  Sheriff's  deed  and  to   compel  its 
reconveyance.     Any  relief  by  way  of  account ing  must  await 

a  favorable  decision  on  this  issue.     Thus  a   freehold  is 
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directly  involved  and  the  appeal   should  have  been  taken  directly 
to   the  3  up  rem  Court.      111.   Rev.   Stats.   1943,   Ch.    110,   Sec.    75; 
Lehraann  v.   Aothbarth,    111  111.   185.     '<e  nust  therefore  transfer 
this  cause  to   the  Supreme  Court  under  the  provisions  of  Section 
86  of   the  Civil  Practice  Act.    111.  Rev.   Stat.,    1943,   Ch.   110, 
Sec.    210. 

The  Clerk  of  this  court  is  directed  to  transmit  the 
transcript  and  all  files  herein  to   the  Clerk  of  the  Supreme 
Court  of  Illinois. 

CAUSE  TRANSFERRED. 
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STATE  OF  ILLINOIS 
APPELLATE  COURT 
THIRD  DISTRICT 


Pla i nt i f f -Appell e e 


Agenda  Ho.  11 


3  22  I. A.  7 g 

Appeal  from  the  Circuit 
Court  of  Pike  County 
Illinois. 


,.cdxact 

den.  Mo.  9403 

C.  E,  SIEGLE, 

T. 

V.  A.  PIERCE, 

Defendant-Appellant/ 

RIE3S,  J. • 

A  suit  In  replevin  for  recovery  of  a  "baby  grand  piano*  was 
filed  in  a  Justice  of  the  Peace  Court  by  C.  S.  Siegle,  Plaintiff-Appellee 
herein,  against  V.  A.  Pierce,  Defendant-Appellant,  and  after  trial  and 
judgment  therein, the  case  was  appealed  to  the  Circuit  Court  of  Pike 
County  and  there  tried  de  novo  by  the  Presiding  Judge  without  a  Jury, 
resulting  in  a  decision  in  favor  of  the  Plaintiff-Appellee,  Siegle,  as 
owner,  in  whose  favor  Judgment  for  possession  of  the  piano  in  controversy 
and  for  costs  of  suit  was  entered.  Defendant  Pierce  has  appealed  from 
that  judgment,  assigning  several  errors,  some  of  which  we  will  briefly 

discuss  herein. 

The  evidence  showed  in  substance  that  the  piano  in  question 
had  been  purchased  by  and  was  owned  by  Appellee  Siegle;  that  he  had  sub- 
sequently placed  the  same  for  sale  with  the  •Home  Furnishers*  in  Pitts- 
field,  but  that  no  purchaser  was  procured;  that  he  then  moved  the  piano 
to  the  Cardinal  Inn,  a  restaurant  owned  and  conducted  by  one  Donald  Claus, 
under  a  verbal  arrangement  whereby  Claus  was  permitted  to  use  the  instru- 
ment without  any  return  charge  for  storage  thereof;  that  the  instrument 
was  offered  to  Claus  for  sale  at  a  price  of  $200,  and  later  at  a  price 
of  &150  to  him  or  to  any  one  who  would  purchase  the  same;  that  it  wae 
also  advertised  for  sale  by  Slegle  in  local  papers;  that  Claus  did  not 
purchase  it  nor  was  any  other  buyer  found  for  the  piano. 

It  further  appears  that  on  October  1,  1941,  after  some  weeks 
of  negotiation  with  Claus,  the  Defendant-Appellant  Pierce  entered  into 
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an  arrangement  for  the  purchase  of  the  restaurant  business,  fixtures, 
equipment,  supplies  and  good,  will  thereof  from  Donald  Ciaus  for  a 
consideration  of  $5000,  under  the  terms  of  which  a  bill  of  sale  was 
drawn  up  by  an  attorney  at  Claus*  request  on  that  date  and  signed  by 
Claus,  the  vendor,  in  the  presence  of  Pierce;  that  the  purchase  price 
was  paid  and  the  property  delivered  to  Pierce  as  vendee.  As  to  the 
above  facts,  there  is  no  material  dispute. 

It  further  appears  from  the  testimony  of  all  parties  that 
Pierce  knew  of  the  ownership  of  the  piano  by   Siegle  and  that  it  had 
been  placed  in  the  Claus  restaurant  premises  for  sale.  Pierce  further 
oontended  that  in  conversation  between  him  and  Claus,  it  was  understood 
that  the  piano  was  to  be  included  in  the  property  sold;  that  Claus  had 
claimed  the  right  to  sell  the  same  on  account  of  a  certain  unpaid 
meal  ticket  owing  from  Siegle  to  Claus,  shown  on  rebuttal  to  be  a 
balance  of  125.00,  and  that  although  Pierce  knew  the  piano  had  belonged 
to  Siegle,  he  so  asserted  that  it  wae  subsequently  agreed  that  the  same, 
as  between  him  and  Claus  as  agent  with  power  to  sell  the  piano  was  to 
be  included  in  the  bill  of  sale.  A  Mrs.  Jex,  employee  or  manager  of 
Pierce *s  business,  in  substance  corroborated  these  statements,  •ajhieh 
were  denied  by  Claus  on  rebuttal  and  no  evidence  of  any  knowledge  or 
consent  by  Siegle  to  such  sale  or  alleged  arrangement  with  Pierce  appears 
in  the  record.  The  piano  was  not  mentioned  nor  were  the  items  of 
property   constituting  the  restaurant  business  itemised  or  enumerated  in 
the  bill  of  sale,  which  is  brief  and  reads  as  follows; 

"SILL  OF  SALE 

SHOW  ALL  mu  St  THE8S  PRESENTS,  That  I,  Donald  Claus,  of 
Plttafleld,  County  of  Pike  and  State  of  Illinois,  in  con- 
sideration of  Five  Thousand  (15000.00)  Dollars  to  me  paid 
by  V,  A.  Fierce  of  Pitts field,  Illinois,  the  receipt  of 
which  is  hereby  acknowledged,  hereby  grant,  sell  and  trans* 
fer  unto  V.  A*  Pierce  my  restaurant  business  known  as 
"Cardinal  Inn*  located  at  No.  109  test  Washington  Street, 
Pitt afield,  Illinois,  together  with  all  equipment,  fixtures, 
trade  fixtures  and  supplies  on  hand,  which  are  appurtenant 
to  or  used  in  connection  with  said  business  and  including 
the  name  and  good  will  of  said  business* 
Aid  I  do  hereby  warrant  the  title  to  the  same  and  agree  to 
give  immediate  possession  to  the  said  V.  A.  Pierce. 
In  Witness  thereof,  I  have  hereunto  set  my  hand  and  seal 
thi.  1st  day  of  October.  1941.     ^^  CMU8  (SEAL)i< 
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Appellee  siegle  and  Mrs.  Siegle  both  testified  that  on  ccveral 
occasions  subsequent  to  the  time  of  the  sale,  they  went  to  the  Cardinal 
Ian  and  ate  neals  and  that  while  there,  Slegle  sought  to  sell  the  piano 
to  Pierce  who  stated  to  theia  in  substance,  that  he  did  not  wish  to  buy 
it,  that  he  had  other  things  which  he  deemed  more  necessary  to  pur- 
chase than  »  piano;  that  on  one  occasion  Pierce  offered  to  have  It 
tuned  and  asked  that  it  be  left  there  on  the  same  terms  as  Glaus  had 
used  it;  that  finally,  being  unable  to  negotiate  a  sale  of  the  piano 
to  Pierce,  Siegle  told  him  that  if  he  did  not  buy  it,  they  would  remove 
the  piano  as  they  needed  it,  to  which  he  replied  in  substance  that  he 
would  not  buy  it,  that  Glaus  sold  it  to  him  and  Glaus  must  furnish  him 
that  plane  or  another  of  equal  value  if  Slegle  took  the  piano.   This 
appears,  according  to  Slegle* s  testimony,  to  have  been  the  first  time 
that  Pierce  claimed  any  interest  as  owner  or  otherwise  to  the  piano. 
Pierce  denied  that  contention*  It  was  further  testified  by  one 
Mrs.  Bessie  Cosgrove,  Glaus'  mother-in-law  with  whoa  he  had  resided, 
that  both  prior  to  the  sale  and  two  days  thereafter,  Pierce  came  to  her 
home  where  she  was  ill  in  bed  and  while  there  was  told  on  both  occasions 
that  the  piano  did  not  belong  to  Donald  Glaus  and  could  not  be  included 
or  given  by  him  as  it  belonged  to  Siegle.  This  was  denied  by  fierce. 
An  attorney  who  was  with  Pierce  on  the  latter  occasion  did  not  testify. 
Claue  also  testified  in  rebuttal  that  subsequent  to  the  delivery  of  the 
bill  of  sale  and  property  in  question,  the  insurance  policy  thereon  was 
transferred  by  the  insurance  agent  Barber  from  Glaus  to  Pierce;  that 
at  that  time.  Pierce  again  stated  that  it  would  be  a  nice  gesture  if  he, 
Glaus,  bought  the  Siegle  piano  and  gave  it  to  Pierce  but  that  Glaus 
responded  in  substance  that  he  had  a  sick  wife  and  could  not  afford  to 
do  so.  The  insurance  agent,  C.  A.  Barber,  corroborated  that  statement 
but  did  not  recall  whether  it  happened  Immediately  before,  on  or  after 
October  1,  1941.  It  was  further  contended  by  Pierce  that  the  only  con- 
versation he  had  with  Mr.  and  Mrs.  Slegle  at  the  restaurant  subsequent 
to  the  sale  concerned  a  request  to  purchase  certain  dishes  from  him 
but  he  refused  to  sell  and  denied  the  conversation  concerning  the  piano. 
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These  conversations  are  alleged  to  have  taken  plaoe  at  a  table  where 
the  Slegle s  were  eating  in  the  eenter  of  one  of  the  restaurant  rooms 
but  Mrs.  Jex  and  another  employee  spoke  of  hearing  the  Inquiry  con- 
cerning the  purchase  of  the  dishes  being  laade  at  thf  oash  register  and 
heard  nothing  said  about  the  piano,  The  conversations  with  Pierce 
concerning  the  piano,  however,  were  alleged  by  Mr.  and  Mrs.  Slegle 
to  have  taken  plaoe  on  two  occasions  at  one  of  the  dining  tables 
where  they  were  eating  and  not  at  or  near  the  counter.  The  attorney 
who  drew  the  bill  of  sale  after  Claus  had  spoken  to  him  recited  in 
substance  the  conversation  had  between  Claus  and  Pierce  and  that 
since  the  entire  business  of  Claus  was  being  sold  except  a  few  small 
items  of  personal  property  to  be  carried  away,  it  was  unnecessary 
to  Inventory  the  property  and  the  bill  of  sale  was  drawn  and  signed 

by  Claus  and  delivered  to  Pierce  in  the  brief  form  hereinabove  set 
n 

forth.  Slegle  was  not  present  during  any  of  the  above  transactions 
and  took  no  part  therein  ana  it  is  the  theory  of  Appellant  Pierce 
that  oral  testimony  cannot  be  offered  to  alter  or  vary  the  terms 
of  the  written  instrument  and  that  the  testimony  of  Claus  concerning 
his  status  in  denying  that  he  was  agent  or  that  he  did  not  own  nor 
sell  the  piano  was  incompetent. 

It  will  be  noted  from  a  careful  reading  of  the  bill  of  sale 
that  It  only  purported  to  sell  the  interest  of  the  business  and 
property  of  Claus,  the  vendor,  and  neither  specifically  mentioned 
the  piano  nor  any  items  of  property  included  within  its  context  or 
provisions,  nor  did  it  include  or  purport  to  include  any  property  not 
then  owned  by  Claus,  the  vendor  therein.  That  Slegle,  the  undisputed 
owner  of  the  piano  prior  to  the  consummation  of  the  sale  at  no  time 
sold  the  piano  to  Claus  or  to  any  other  person  seems  to  clearly  appear 
from  this  record,  even  though  it  be  conceded  that  the  vendor  was  given 
a  quotation  at  which  he  might  purchase  or  sell  the  piano  in  question 
to  others.  There  is  a  sharp  conflict,  as  hereinabove  indicated, 
between  the  testimony  of  the  respective  parties  concerning  material 
facts  in  issue.  It  must  be  kept  In  mind  that  Slegle  was  not  a  party  to 
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the  bill  of  sale  in  question,  and  under  the  facts  as  we  view  then 
and  a*  the  Trial  Court  viewed  them,  Pierce  did  not  purchase  the 
piano  under  the  terms  of  the  bill  of  sale  and  knew  that  he  did  not 
purohaee  the  same,  and  that  the  piano  belonged  to  and  was  owned  by 
Siegle.  It  further  so  appears  from  the  greater  weight  of  the  evidence 
as  we  view  it,  that  Pierce  newer  claimed  ownership  of  the  piano  until 
long  after  the  consummation  of  the  eale.  Then,  after  repeated  re- 
fusals of  Pieroe  to  purchase  the  piano,  Mr. Siegle  sought  to  remove 
it  from  the  premises  and  was  obliged  to  sue  out  a  writ  of  replevin  to 
recover  his  property. 

Numerous  contentions  and  assignments  of  error  lay   the 
Appellant  have  been  duly  considered  by  this  Court  upon  which  we  have 
not  commented  herein  and  which  we  deem  to  be  either  inapplicable  to 
the  facts  appearing  in  the  record  or  to  be  without  merit.  If  the  so- 
called  "trade  fixtures"  were  not  owned  by  the  vendor  who  only  undertook 
to  sell  his  own  business  and  fixtures  under  the  language  of  the  bill  of 
sale,  the  piano  had  never  been   a  part  of  the  "trade  fixtures"  owned  by 
the  vendor  and  the  citation  of  authorities  by  the  Appellant  concern- 
ing trade  fixtures  are  not  in  point. 

Considerable  argument  le  indulged  in  by  Appellant  as  to  the 
credibility  of  the  respective  witnesses  on  disputed  questions  of  fact 
and  as  to  the  weight  of  their  evidence.  The  Trial  Court  heard  the 
testimony,  saw  the  witnesses  testify  and  was  in  a  better  position  than 
is  this  Court,  upon  review  thereof,  to  Judge  of  the  weight  and  credibility 
of  such  testimony. 

We  hold  that  no  prejudicial  nor  reversible  error  appears  in 
the  record  under  the  assignments  of  error  thereonj  that  the  Judgment 
of  the  Circuit  Court  was  not  contrary  to  the  manifest  weight  of  the 
evidence,  but  was,  as  we  believe,  in  accord  with  the  preponderance  of 
the  evidence.  The  Judgment  of  the  Circuit  Court  of  Pike  County  Is 
therefore  affirmed. 

JUDOHKUT  AFFIRMED. 
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IN  THL  APPELLATE  G01ET 
OF   ILLINOIS 


THIRL   UI3TRICT 

Of;  a.  D^1944    i 


HENRY  R.  VLLDL,  DONALD  K.  ?K2fa 
and  BMKft  3,  YLLDS,  doin^feusi- 
nens  as  the  VELDS  LhyStCR 
COMPANY, 


CLaiisants-Appellees, 


the  circuit  court 
of-  ll  county. 
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C.  C.  HEARDON  and  MARIE  RLARDON, 
as  Executors  of  the  Estate  of 
'.Villiaa  J.  Reardon,  Deceased, 


Defendants-Appellants. 


WQm&m2^mmg-3ri-jm®ftm , 


HAYES,   J.: 
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In  1930  C.   Stark:  fe  Sons,   a  partnership  in  Pekin, 
Illinois  contracted  with   Janes  T.   Cole  of  Chisago,   Illinois, 
doing  business  as  the  Frigid  Engineering  &  Equipment  Company, 
for   the   installation  of  certain  ice  machinery.     Cole   entered 
into  several  contracts  with  Material  men  for  materials  which 
were  used   in  the   installation.     Cole  ran  into   financial 
difficulties  and  several  of   the  Material  men  threatened 
to  file  faechanic's   liens  again  t  Stark  &  Sons.     On  June 
23 1    1930  C.   Stark  fc  Sons  executed  several  promissory  notes 
payable  to  Frigid  Engineering  &  Equipment  Company  which 
were  secured  by  a  chattel  mortgage.      On  Decexaber  1,   1930 
a  meeting  of  the  members  of   the  partnership,    certain  of 
the  creditors,  and   Cole,   together  with  their  respective 
attorneys,  was  held   in  the  office  of  William  J.   Reardon, 
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an  attorney  in  Pekin.     At  that  ueeting  a  memorandum  was 
prepared  addressed  to  Reardon  which  was  in  part  as  follows: 
"Please  pay  fron  the   mortgage  notes  of  C.  otark  &  Son,   as 
paid  to  you,   the  following  amounts  *  *  *."     Then  follows 
a  list  of  creditors  with  the  auount  of   their  respective 
bills  opposite  their  names.      "We  agree  tiu.  t  the  above 
amounts  ere  correct  and  are  to  be   paid  with  their  share 
of  the   interest  received  on   the  above   notes,   and  any 
balance  to  be  pain   to   James  T.  Cole."     The  iaeaoreudua 
was  signed  by  the  Frigid  Lng in coring  fc  Equipment   Co., 
by  Cole,   and  by  all  the  members  of  C.   Stark  ft  Sons.     The 
notes  previously  executed  by  the  numbers  of  the  partner- 
ship were  endorsed  by  Cole,   and  a   number  of  then  aggregating 
about  #4,000.00  were  turned  aver  to  Reardon.     The  payments 
made  by  Stark  It  Gone   to  Reardon  on  the   notes  more   than 
covered  the   indebtedness  listed   in  the  memorandum,   but 
the  exact  amount  received  by  Reardon  does  not  appear. 
Reardon  died,  and   the  Velde  Lumber  Co.,   one  of  the  material 
men  referred  to  above,   filed  its  claim  against  his  estate 
in  the  Tazewell  County  Court  on  May  7*   1942.     This  claim, 
after  a   hearing,  was  allowed  on  August  18,   1942  as  a   claim 
of  the  seventh  class  in   the  sua  of  $657.88.     On  appeal   to 
the   Circuit  Court  of  Tazewell  County  the   claim  was  allowed 
as  of  the  fifth  class  in  the  sum  of  ^1,074.79.     The   execu- 
tors of  Reardon' s  estate  have  appealed  to  this    court. 

Appellants  first  contend    that  the  evidence 
introduced  by  appellee  itself  shows  that  the  claim  v.as 
paid  by  Reardon  before  his  death,   from  funds  received 
from  Stark  &  Sons.      In  support  of  this  they  refer  to  a 
letter  written  by  Reardon  to  Cole  dated  November  23,   1931 
in  which  he  stated:      "*   *  *   in  another  month  I  will  have 
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the  Pekin  creditor a  cleaned  up,"     and   also  to    the  fact 
that  the  record  here  does  not   indicate  that  any  of  Cole's 
other  creditors  filed  a  claim  against  Reardon's  estate. 
The  phrase  from  the  letter  quoted  above  proves  nothing. 
It  might  mean  that  none  of  the  creditors  had  been  paid  on 
the  date  of   the   letter  but  all  would  be  paid  within  a  month; 
that  part  of  the  creditors  had  already  been  paid   in  full, 
the  remaining  ones  to  be  paid  within  a  month;   or  that  all 
of  the  creditors  had  received  partial  payiaenta  on  their 
accounts,    the  balance  on  each  account   to   toe    paid  within 
a  month.      It  certainly  is  not  proof   that  appellee  had 
received  anything  on  its  account  on  the  date  of  its   letter 
or  that   it  was  paid    in  full  within  a  raonth  from  the  t   time. 
Nor  la   the   fact  that   tc.is  record  contains   no  proof  that 
other  creditors  of  Cole  filed  elaiuis  against /Reardon's 
estate  of  any  significance.     The  burden  of  introducing 
such  evidence,   assuming  it  were  competent,  would   be  upon 
appellants,  yet  they  did  not  see  fit  to    introduce  any 
evidence  at  all  at  the  hearing  in  the   Circuit  Court. 
Appellee  sustained  its  burden  of  proof  by  establishing 
that  sufficient  funds  were  received  by  Reardon  on  the 
Stark  k.  Sons  notes  to  pay  in  full  the   claims  of   all  of 
Cole's  creditors.      It  then  became  the  duty  of  appellants 
to  establish  payment  of  appellee's  account,  if  such  was 
their  defense.     This   they  failed  to  do.     Andrews  v.  Votaw, 
240  111.  App.   311. 

It  is  next  contended  that  appellee's  claim  is 
barred  by  laches  or  the  Statute  of  Limitations.     Appellee 
argues   thtt  Heardon  held  the  money  which  he  received 
pursuant  to  the  agreement  executed   in  December  1930  as 
trustee,   and  tiia t  the  doctrine  of   laches  and  the  Statute 
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of  Litaitatious  do  not  operate  as  between   trustee  tad 
cestui  que  trust.     That  this  latter  proposition  states 
the  law  correctly,   there  can  be   no  question.     A  trust 
relationship  has  been  expressly  established  and    is  still 
in  existence,   Maher  v.   Aldrich,   205   111.   242;   Bills   v. 
Ward,   137  111.    509,   and  we  are   further  of  the  opinion  that 
such  a   relationship  existed  here.      In  Kilgore  v.  The  State 
Bank  of  Colusa,    372  111.    578,   the   Suprerae   Court  states: 
"To  set  up  a  valid  express  trust  of  personal   property  there 
aust  be  a  declaration  by  a  person  competent   to  create  it, 
a  trustee,   designated  beneficiaries,   a  certain  and   ascer- 
tained object,   a  definite  fund  or  subject  .■mtter,   and   its 
delivery  or  assignment   to  the   trustee."     The   agreement 
between  Cole,   Stark  8a  Sons,  ana   Re&rdon  in  December  of 
1930  fulfills  all  of   these  requirements.     Cole  and  the 

leabers  of  Stark  &,  Sons  were  competent  to    create  a  trust 
and  Heardon  assumed  duties  properly  undertaken  by  a    trustee. 
He  was  not  Cole*s  agent  during  tnis  transaction  as  appellants 
claia.     Cole  was  represented  by  another  attorney,  and  Heardon, 
in  fact,    if  he  represented  anyone,   represented  appellee  who 
was  a  creditor  end  therefore  a   beneficiary  of  any  agreement 
that  saight  be  nsde.     Hor  would  this    latter  employment   bar 
hi;.i  froti  acting  as  trustee.     The   significant  thing  is  that 
Heardon  was  chosen  by  all  parties   concerned  to  collect  the 
aoney  from  Stark  ft  Sons  for  Cole  and  to  pay  it   to  Cole's 
creditors.     By  agreeing  to  do  so,   Heardon  entered   into  a 
fiduciary  relationship  with  Cole,   Stark  ft  Sous  and  the 
creditors.     The  xaeaoranduia  executed  on  December  1,   1930 

sets  up  the  designated   benefioieries  of   Uw    trust  and 
defines  the  object  of  the  trust  to  be   the  liquidation 

of  the  accounts  therein  set  up.     Moreover,    the  requirements 
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noted  above  of  a  definite  fund  and  its  aasi&anaat   to  t&a 
trustee  are  satisfied  by  the  delivery  of  the  notes  of 
Stark  &  Son  endorsed  by  Cole   to   lie  ar  don.      It  is  important 
to  note  also   that  Reardon  apparently  believed  that  a  trust 
relationship  existed  here  and   that  he  was  a  trustee,   inas- 
much as  in  a   letter  dated  April  30,   1931  and   introduced   in 
evidence  in  this  cause  reardon  stated,   "I  am   the   Trustee 
for  the   collection  of  C.   Stark  &  Co.   chattel  nortsu^e." 

The   fact  that  no    formal   trust  agreement  was  ever 
drawn  up  by  the  interested  parties  is  of  uo   importance. 
As  was  said  in  Banna  v.  Dawes,   116  111.  App.   36,   "No 
particular  form  of  words  is  necessary  to  create  a  trust  * 
*  *.     The  word   'trust'    need  not  be  used,     Any  expressions 
which  show  unequivocally  the  intention  to  create  a   trust 
will  have  that  effect."     The  memorandum  referred  to  above, 
coupled  with    the  action  of  the  various  interested  parties 

^ —       thereafter,    is  ample  evidence  that  a   jbrust  was  created  on 

^V     YDecember  1,   1930  and   interpreted  as  such  by  all  concerned. 
Ojv    (L  I  Having  decided   that  an  express  trust  was  estab- 

ft      /  3-*-siloci  isere  Q&^   thst  no   proof  of  payment  has  been  shown, 
Jp      /       we  there  fore  hold   th&  t  the  Circuit  Court  of  Tazewell  County  [Tfa 

/f  properly  allotted  appellee's  claim  as  a  claim  of   the   'seventh"-*    f'    V 

class.     Under  the   classification,  money  held  by  a  trustee 
under  an  express   trust  which  he  has  not  accounted  for  at 
the  ti  ie   of  his  eeata  stay  be  recovered  from  his  estate. 
111.   aev.   Stat,   1943,   Ch.   3,   Sec.    354;   Levy  v.  Kusa,   219 
111.  App.  194. 

The  judgment  of  the  Circuit  Court  of  Tazewell  County 
is  therefore  affirmed. 

fimmm  affihljld. 
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GEN.  NO.  9928 
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IN  THE  APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 
OCTOBER  TERM,  A.D.  1943. 


FRANKLIN  LIFE  INSURANCE 
COMPANY,  AN  ILLINOIS  CORP., 
APPELLEE, 
vs . 
ROBERT  B.  EDWARDS,  ET  AL., 
(  JOHN  R.  SNIVELY, 

APPELLANT) 


APPEAL  FROM   THE  CIRCUIT 
COURT   OF   STEPHENSON 
COUNTS'. 


HUFFMAN,  J. 

Appellee  was  the  legal  Holder  of  note  and  mort- 
gage on  certain  premises,  executed  by  Rooert  B*  Edwards 
and  Winifred,  his  wife.  Appellant,  John  R.  Snively, 
became  owner  of  the  property.   The  loan  was  payable 
in  monthly  installments.   The  installment  which  fell 
due  on  March  1,  1941,  was  not  paid,   rio  installments 
were  paid  after  said  date.   Delinquent  taxes  against 
the  property  were  paid  by  appellee.   The  original 
loan  was  #5800,  and  made  under  date  of  September  28, 
1939.   On  March  1,  1941,  a  balance  of  $5537.91  remained 
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due  on  the  principal.   Pursuant  to  the  contract,  plain- 
tiff elected  to  declare  the  entire  debt  due  and  insti- 
tuted foreclosure  proceedings  in  riovember,  1341. 

The  mortgage  contract  assigned  all  rents  to  the 
mortgagee  and  provided  that  in  the  event  the  mortgagee 
should  elect  to  declare  the  entire  debt  due,  that  the 
mortgagee  should  have  the  right  upon  the  filing  of  a 
suit  to  foreclose,  and  without  notice  to  the  mortgagors 
or  those  claiming  under  them,  and  without  regard  to  the 
solvency  of  those  liable  for  the  debt  or  the  value  of 
the  premises,  to  the  Immediate  appointment  of  a  receiver 
with  power  to  collect  the  rents  from  the  premises  during 
the  pendency  of  such  suit,  and  in  case  of  a  deficiency, 
then  during  the  period  of  redemption. 

Upon  petition  of  appellee,  the  court  appointed  a 
receiver  to  collect  the  rents  from  the  premises  involved. 
Appellant  made  motion  to  vacate  the  order  appointing 
receiver,  which  motion  was  denied.  Answers  were  filed 
by  all  defendants  except  the  tenant,  Finn.   Appellant 
filed  a  counterclaim  which  was  withdrawn. 

On  a  hearing,  the  court  rendered  decree  for  appellee, 
making  the  usual  findings  incident  to  a  foreclosure  decree , 
The  total  sum  of  $6322.55  was  found  due  upon  the  mortgage 
indebtedness.   The  defendants,  Robert  B.  Edwards  and  his 
wife,  Winifred,  were  found  to  be  personally  liable  for 
such  indebtedness.   The  court  found  that  the  receiver 
had  on  hands  the  sum  of  $503.40,  which  he  had  collected 
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as  rents  from  the  property.   This  sum  was  ordered  applied 
upon  the  mortgage  debt  which  reduced  the  same  to  $5819,15, 
Decree  was  entered  finding  the  balance  of  $5819,15  due. 
Said  decree  was  rendered  February  11,  1943.  Appellant 
Snively  filed  his  motion  to  vacate  the  decree,  urging 
that  a  previous  decree  of  foreclosure  had  been  entered 
September  9,  1942.  We  fail  to  find  any  such  decree  in 
the  abstract  or   record,  and  we  are  referred  to  none.   The 
only  decree  we  find  is  that  of  February  11,  1943,  appear- 
ing on  page  15  of  the  abstract. 

The  premises  were  sold  pursuant  to  foreclosure 
decree,  and  report  of  sale  filed.   It  disclosed  that 
the  property  sold  for  $5400,  and  after  payment  of  costs 
and  fees  incident  to  the  suit,  a  deficit  of  $599»©0  re- 
mained. Appellant  Snively  filed  objections  to  the  report 
of  sale.   He  objected  to  the  sale  being  made  by  a  special 
master,  urging  he  was  without  authority  to  sell  the  premises. 
It  appears  that  the  trial  coxirt  under  date  of  February  19, 
1943,  entered  its  order  finding  that  the  regular  master 
in  chancery  of  said  court,  who  by  the  decree  of  February 
11,  1943,  was  directed  to  carry  out  same,  was  absent 
from  tne  State  of  Illinois  and  unable  to  execute  such 
decree,  and  that  bis  absence  would  continue  for  some  two 
months,  and  that  it  appeared  a  special  master  was  necessary 
in  order  to  carry  out  the  decree .  Whereupon  the  court 
appointed  Robert  C.  Hunter  as  special  master.   It  was  the 
special  master  who  made  the  sale  and  to  whose  report  of 
sale,  appellant  objects.   The  objections  to  the  report 
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of  sale  were  overruled  and  the  same  approved  by  the  court. 
Sales  under  foreclosure  decrees  are  judicial  in  character 
and  sxxbject  to  the  control  and  approval  of  the  court. 
The  master  is  a  mere  instrumentality  of  the  court.  When 
it  appears  that  for  any  reason  the  regular  master  is 
unable  to  act,  the  court  has  power  to  appoint  a  special 
master  or  commissioner  in  his  stead. 

Appellant  objects  to  the  action  of  the  court  in  deny- 
ing his  motion  to  vacate  order  appointing  receiver;  the 
denial  of  his  objections  to  the  special  master's  report; 
and  denial  of  his  motion  to  vacate  the  decree  of  foreclosure 
as  rendered  February  11,  1943.   He  further  filed  a  motion 
in  the  trial  court  for  a  rehearing,  which  was  denied. 
There  is  no  assignment  of  errors,  yet  the  above  points 
represent  those  involved.  Appellant  made  general  appear- 
ance in  the  case.   No  appeal  waa  taken  except  this  present 
one. 

Certain  alleged  irregularities  are  urged,  none  of 
which  appear  to  have  in  any  way  tended  to  prejudice 
appellant's  rights.  For  instance,  he  urges  that  the 
receiver  appointed  to  collect  the  rents  did  not  file  his 
bond  until  after  he  had  begun  to  act  as  such  receiver. 
However,  he  accounted  for  the  money  he  received  and  there- 
fore the  rights  of  no  one  were  injured.   Ko thing  appears 
from  this  objection  which  would  cause  this  court  to  believe 
that  any  different  result  would  be  had  or  would  have  been 
had,  in  the  event  the  receiver  had  been  more  diligent  in 
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filing  his  bond.   Appellant  also  objects  to  the  collection 
of  the  rents  by  such  receiver.   The  mortgage  conveyed  and 
pledged  the  rents,  profits  and  issues  as  additional  secur- 
ity for  the  payment  of  the  indebtedness,  and  further 
provided  that  upon  the  filing  of  suit  to  foreclose,  a 
receiver  to  collect  the  same  might  be  immediately  appoint- 
ed, without  notice,  and  without  regard  to  the  solvency 
of  the  parties  liable  for  the  debt  or  the  value  of  the 
premises.  Such  provisions  are  matters  of  contract  between 
the  parties  and  are  recognized  as  such.   G-reenebaum  Sons 
Bank  &  Trust  Co.  vs.  Kingsbury,  248  111.  App.  321;  Steinberg 
vs.  Kloster  Steel  Corp.,  266  111.  App.  60. 

We  find  no  reversible  error  in  the  record.  The  decree 
is  therefore  affirmed. 

Decree  affirmed. 
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STATE  OF  ILLINOIS 
APPELLATE  COURT 
FOURTH  DISTRICT   3  jg  2  I.A.  J  W  g 


February  Term,  A.  D.  1944 


Term  No.  4301 


AgendaANo.  9 


Appeal  from 

Circuit  Jourt  of 

I 

St.  Clair  County. 


EVELYN  BONE, 

Plaintiff -Appel 

vs, 

PUBLIX  GREAT  SPATES  THEATRES, 
INC.,  a  Corporation, 

Defendant-Appellee . 
CULBERTSON,  P.  J. 

This  is  an  appeal  from  the  Circuit  Court  of  St.  Clair 
County  by  the  appellant,  EVELYN  BONE  (hereinafter  referred  to  as 
plaintiff) ,  from  a  judgment  non  obstante  veredicto  in  favor  of 
Appellee,  PUBLIX  GREAT  STATES  THEATRES,  INC.,  a  Corporation  (herein- 
after referred  to  as  defendant) ,  and  from  an  alternative  order 
entered  by  the  Trial  Court  pursuant  to  the  provisions  of  Supreme 
Court  Rule  22,  granting  defendant  a  new  trial.   The  verdict  of 
the  jury  was  in  favor  of  the  plaintiff  and  her  damages  were  fixed 
at  $.2,000.00. 

The  amended  complaint  alleged  that  on  July  24,  1941, 
defendant  operated  a  moving  picture  theater  in  the  City  of  East 
St.  Louis,  known  as  the  "Majestic  Theatre"  and  that  it  maintained 
in  said  theater  a  stairway  extending  from  the  main  floor  to  the 
mezzanine  floor;  that  the  steps  of  that  stairway  were  covered  with 
a  carpet;  and  that  the  defendant  permitted  said  steps  to  be  covered 
with  an  uneven,  loose  and  insecurely  fastened  carpet  which  caused 
a  dangerous  and  hazardous  condition  to  persons  using  the  stairway; 
and  that  such  fact  was  well  known  to  the  defendant,  or  by  the 
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.exercise  of  reasonable  care  should  have  been  known  to  it.   That 
while  plaintiff  was  a  patron  in  said  theater,  and  was  descending 
said  stairway  in  the  exercise  of  ordinary  care,  she  was  caused  to 
and  did  fall  down  said  stairway,  and  to  the  floor  beneath,  and 
thereby  severely  injured  herself.   The  answer  of  the  defendant 
admitted  the  ownership  and  operation  of  the  theater,  and  the  duty 
of  the  defendant  to  maintain  and  keep  its  steps  and  stairway  in  a 
reasonably  safe  condition,  but  denied  all  other  allegations  of 
the  amended  complaint. 

The  evidence  produced  on  the  trial  of  this  cause 
establishes  that  the  defendant  owned  and  operated  a  public  moving 
picture  theater  on  the  east  side  of  Collinsville  avenue  in  East 
St.  Louis.   It  appears  that  there  was  a  booth  situated  near  the 
property  line  on  Collinsville  avenue,  where  patrons  purchased 
their  tickets.  After  purchasing  a  ticket  the  patron  walked  in  an 
easterly  direction,  through  a  corridor,  for  a  distance  of  approx- 
imately 25  or  30  feet,  to  the  lobby  or  foyer.   The  seats  on  the 
main  floor  were  immediately  east  from  the  end  of  the  corridor. 
Upon  entering  the  foyer,  there  was  a  stairway  that  extended  upwards 
in  a  general  southerly  direction  along  the  west  wall  of  the 
theater.   This  stairway  led  to  the  mezzanine  and  balcony,  the 
defendant's  office,  and  the  ladies  and  mens  restrooms.   The  steps 
were  approximately  8  feet  wide  and  were  covered  with  a  carpet. 
The  carpet  was  made  of  three  separate  strips  27  inches  wide.   There 
were  15  steps  from  the  foyer  to  the  first  landing,  and  another 
flight  of  6  steps  that  extended  from  that  landing  to  the  other 
parts  of  the  theater.   From  the  evidence  it  appears  that  at  about 
one  p.m.  on  July  2U ,    1941,  the  plaintiff,  who  was  then  4-0  years  of 
age.  accompanied  by  a  neighbor  girl  named  Patsy  La  son,  aged  13 
years,  paid  their  admission  price  and  entered  defendant's  theater. 
They  proceeded  east  through  the  corridor,  and  entered  the  foyer 
or  lobby- on  the  main  floor.   It  appears  from  the  evidence  that 
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Patsy  Mason  desired  to  go  to  the  ladies  rest  room  and  plaintiff 
accompanied  her.   They  ascended  the  stairway  heretofore  described, 
using  the  east  portion  thereof,  along  the  hand  rail.   They  remained 
in  the  ladies  rest  room  a  short  time  and  then  began  to  descend  the 
stairway  to  take  seats  on  the  main  floor  and  observe  the  perform- 
ance. As  they  came  down  the  stairway  the  evidence  discloses, 
plaintiff  was  walking  down  the  center  of  the  stairway  and  Patsy 
Mason  was  walking  to  her  left ,  and  was  a  step  or  two  in  front  of 
her.   Plaintiff  contends  that  as  she  attempted  to  descend  the 
stairway  the  loose  rug  on  the  sixth  step  from  the  top  of  the  stair- 
way caught  the  heel  of  her  left  shoe  and  her  weight  and  her  forward 
motion  caused  the  heel  to  pull  off  of  her  shoe  and  she  lost  her 
balance  and  fell  to  the  floor  beneath  the  stairway.   She  testified 
that  as  she  started  to  take  a  step,  that  she  couldn't  pick  her  left 
foot  up;  that  it  hung  in  the  rug  and  she  felt  herself  giving  with 
the  rug,  and  tried  to  catch  herself,  but  couldn't,  and  fell.   She 
testified  that  when  her  foot  stepped  on  the  rug  it  felt  "just  like 
the  rug  was  slipping." 

The  witness,  Patsy  Mason,  testified  that  after  hearing  and 
seeing  plaintiff  fall,  she  turned  around  to  see  the  cause  thereof, 
and  that  when  she  turned  around  she  observed  the  heel  of  plaintiff's 
left  shoe  lodged  in  the  rug  on  the  step  from  which  plaintiff  had 
fallen,  and  she  went  to  retrieve  the  heel.   The  testimony  of  this 
witness  is  that  she  heard  a  thud  and  Mrs.  Bone  went  down  the  steps. 
This  witness  testified  that  she  saw  the  step  Mrs.  Bone  fell  from 
and  the  heel  of  the  shoe  on  that  step,  and  that  she  picked  the 
heel  up.   This  witness  testified  that  the  rug  was  pulled  from  the 
back  of  the  steps  and  it  was  all  wrinkled  up  "sort  of"  and  that 
the  heel  of  Mrs.  Bone's  shoe  was  sticking  up  between  two  big 
wrinkles,  and  that  these  wrinkles  were  about  three-fourths  of  an 
inch  high. 

Mrs.  Velma  Fitts,  a  witness  called  on  behalf  of  the 
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plaintiff,  testified  that  about  three  days  prior  to  the  date 
plaintiff  was  injured,  she  was  descending  this  same  stairway,  and 
as  she  walked  in  the  middle  of  the  sixth  or  seventh  step  from  the 
top  her  foot  slipped  on  a  loose  carpet  but  that  she  was  able  to 
and  did  catch  herself  and  thus  prevented  a  fall  down  the  stairway. 
This  evidence  was  admitted  to  show  defendant's  knowledge  of  the 
condition  of  the  rug  that  covered  the  stairway.   The  injuries 
sustained  by  plaintiff  appear  to  be  serious  and  the  size  of  the 
verdict  does  not  appear  to  have  been  challenged  as  being  excessive, 

Defendant's  manager,  and  three  employees  of  defendant 
corporation,  testified  that  they  examined  the  stairway  within 
fifteen  minutes  to  one  hour  after  the  accident  happened.   Robert 
Klie  an  usher,  testified  that  he  examined  the  carpet  and  could  not 
find  any  place  where  the  carpet  was  loose.   James  IvlcCullough, 
defendant's  manager,  testified  that  he  examined  the  stairway  and 
found  no  step  upon  which  the  carpet  was  wrinkled  or  loose.  Another 
of  the  defendant's  ushers,  Stewart  Gavett,  testified  that  he  was 
the  first  to  examine  the  stairway  after  plaintiff's  fall  and  that 
he  went  up  and  down  the  stairway,  kicking  at  the  rug,  but  he 
found  no  wrinkled  or  loose  carpet.   Defendant's  maintenance  man, 
Frank  Heiwieck,  testified  that  he  went  up  and  down  the  stairway, 
kicking  at  the  rug,  but  observed  no  place  where  the  carpet  was 
loose  or  wrinkled.   From  the  deposition  of  Frank  R.  Schura ,  a 
former  East  St.  Louis  policeman,  it  appears  that  he  was  seated  in 
the  theater  when  plaintiff  fell  and  that  his  attention  was  called 
to  the  occurrence  by  Mr.  Gavett,  who  asked  him  to  look  at  the 
steps.   This  witness  testified  that  when  he  got  to  the  stairway, 
Mrs.  Bone  was  being  taken  to  the  ambulance,  and  that  he  examined 
the  east  and  west  sides  of  the  stairway  and  did  not  examine  the 
middle  of  the  stairway,  and  that  his  examination  revealed  no 
wrinkles  or  loose  carpet  on  the  stairway.   This,  we  believe, 
fairly  summarizes  the  evidence  produced  on  the  trial  of  this  case 

4. 


for  both  the  plaintiff  and  defendant. 

On  this  appeal  the  correctness  of  the  Court's  action  in 
allowing  the  motion  for  a  judgment  notwithstanding  the  verdict  is 
challenged,  as  is  the  indicated  action  of  the  Court  that  a  motion 
for  a  new  trial  would  be  allowed  for  the  reason  that  the  Trial 
Court  found  that  the  verdict  was  against  the  manifest  weight  of 
the  evidence. 

The  sole  question  raised  by  a  motion  for  a  judgment  non 
obstante  veredicto  is  whether  the  motion  for  a  directed  verdict 
should  have  been  allowed  (FREEMAN  vs.  THE  LEADER  MERCANTILE  CO., 
313  111.  App.  652;  OLIVER  vs.  KELLY,  300  111.  App.  487;  FARMER 
vs.  ALTON  BLDG.  &  LOAN  ASSN.,  294  111.  App.  206) .   In  passing 
upon  a  motion  to  direct  a  verdict  the  Court  must  consider  the 
evidence  produced  by  the  plaintiff,  together  with  all  reasonable 
inferences  therefrom  strongly  in  favor  of  the  plaintiff,  and  must 
reject  all  contradictory  evidence  and  all  explanatory  circumstances 
(BLUMB  vs.  GETZ,  366  111.  273;  SCHIERMEIER  vs.  HOEFFKEN,  309  111. 
App.  250).  Under  the  evidence  produced  in  this  case,  and  apply- 
ing thereto  the  well-established  Rules  set  forth  in  the  author- 
ities hereinbefore  enumerated,  we  must  conclude  that  the  Trial 
Court  committed  error  in  allowing  the  motion  for  a  judgment 
non  obstante  veredicto,  and  his  action  in  that  regard  will  bo 
reversed. 

We  believe,  also,  the  evidence  produced  on  the  trial  of 
this  cause  by  plaintiff,  while  highly  conflicting  with  that 
produced  by  the  defendant,  was  of  such  quantum  that  a  verdict 
returned  thereon  by  the  jury  cannot  be  said  to  be  against  the 
manifest  weight  of  the  evidence.   We  find  no  charge  of  error  on 
the  part  of  the  Trial  Court  in  his  rulings  on  the  evidence  or  in 
the  giving  or  refusing  of  instructions.  An  issue  of  fact  was 
determined  by  the  jury  in  favor  of  the  plaintiff  and  we  are  not 
disposed  to  disturb  that  verdict.   We  believe  the  Motion  for  a 
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Judgment  notwithstanding  the  Verdict  should  have  been  denied,  and 
also  that  the  Motion  for  a  New  Trial  should  have  been  denied.   This 
case  is  therefore  reversed  and  remanded  to  the  Circuit  Court  of 
St.  Clair  County,  with  directions  to  overrule  both  of  said  Motions 
and  to  enter  judgment  on  the  verdict. 

Reversed  and  remanded,  with  directions. 
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BXSTRA  VODA  BU4l!)BfC  AND  LOAN 
lO^a  corporation, 
^  Appellant, 


MR.  WmXtBUm  JUSTICE  Q  "CONNOR  DELIVERED       INIOH  OF  THE  COURT. 

Plaintiff  brought  an  action  against  defendant  to  recover 
damages  for  personal  injuries  claimed  to  have  been  sustained  by 
her  through  the  negl  IgtSMM  of  defendant  in  maintaining  an  apart- 
ment building  in  \ifolch  plaintiff  was  one  of  the  tena  ts.  Defend- 
ant denied  that  it  owned  or  operated  the  building  at  the  time 
plaintiff  was  injured.  There  was  a  jury  trial,  a  verdict  and  Judg- 
ment in  plaintiff »s  favor  for  12,500  and  defendant  appeals. 

The  record  discloses  that  Mr.  antd  Mrs.  Vrdsky,  the  owners  of 
the  apartment  building,  mortgaged  the  premises  to  the  defendant 
Building  and  Loan  Association  and  being  in  default,  the  association 
on  March  30,  1935,  filed  its  bill  to  foreclose  the  lien  of  the 
mortgage  and  June  4,  1938ft  the  court  appointed  John  DeOerald  receiver 
who  qualified  and  enter-ed  upon  the  discharge  of  his  duties.  There 
was  a  decree  of  foreclosure,  the  property  was  sold  to  the  mortgagee  , 
the  Building  and  Loan  Association,  and  a  deficiency  decree  entered. 
August  27,  1  37,  DeGerald,  the  receiver  filed  his  final  account 
which  was  approved  September  10,  1937,  and  it  was  ordered  and 
adjudged  "that  the  Receiver's  Final  Account  and  Report  be,  and  the 
same  is  hereby  approved.  That  the  Receiver  be  allowed  the  sum  of 

390.00  for  his  fees  as  Receiver  in  the  above  entitled  cause.  That 
the  Receiver  be  discharged  from  his  further  duties  and  his  surety  be 
released  and  cancelled,  and  that  the  balance  on  hand  after  paying 
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to  the  Receiver  his  feet,  be  paid  over  to  the  BYSTIU  VODA  BUILDING 
AND  LOAN  ASSOCIATION,   an  Illinois  Corporation,  the  plaintiff  herein, 
to  apply  on  the  deficiency  decree  heretofore  entered  herein, « 

The  evidence  show*  th«t  there  were  apartments  and  a  store 
in  the  building,  one  of  which  was  occupied  by  plaintiff  and  that  on 
June  6,  1937,  while  she    ras  in  the  act  of  cashing  one  of  the  windows 
in  her  apartment  the  ro  es  of  the  window  brofce  which  caused  her  to 
fall  in  the  alley  at  the   side  of  the  building,  as  a  result  of 
which  she  was  injured. 

Plaintiff's  STlcoaoe  was  to  the  effect  that  she  paid  her 
rent  to  the  defendant  Building  and  Loan  Association  and  had    never 

seen  or  he  rd  of  the  seoei^err -»■•*— — *-* a^tMLa^at.  ^hn  ^p  the  _ 

..owtary  of  th.  defeahnt  association,  called  by  plalntlfl 
advere.  rtta.se  undar/he  statute,  testified  that  he  had  been  con- 
nected wit     th.  association  slnoe  1920;   that  his  duties  from  1* 
to  1937  ,er5  to  oolleet  on  Mortgages  and  heap  the  records  of 
the  books',*  the  association.     That  defendant  had  a  mortgage  on  1 
Pro^s  In  ,uestlon  *hlob  .as  formerly  o»nod  hy  „r.  end  Mrs.  Vrdsky; 
»    t  they  fell  behind  In  their  payment,  and  the  forsolosure  suit 
„e  hrou*t  March  30.  1935,  that  the  association  did  no*  coll 
any  rent,  from  the  property  until  the  receiver  was  ai.charg.artn 
member.  1937,   that  th.  record,  of  th.  association  did  not  .ho. 
»J  th.  association  co  leeted  any  rents  before  th.  receiver  .a. 
app.lht.di  that  h..  th.  rttn.ss,  at  th.  receiver-.  r.„u..t.  col, 
..*.  rent,  for  *e  receiver  .ho  «s  at  that  time  .orbing  for  a  real 
..tat.  ftrm.     That  the  receiver  .as  ah  old  friend  and  h.  did  th, 
M  t„  th,  receiver  a.  a  favor  for  .hlch  he  received  no  remuner- 
ate.    *»  .ltn.ss  further  testified  that  he  had  be  eh  to  the 
bulldl*  *tt  the  receiver  a  number  of  times  before  the  accident 
and  introduced  the  receiver  to  th.  t.nant.. 

P1alntlff  ln*roduo.d  In  evidence  five  receipt,  rfxortng  th. 
pay«nt  cf  h.r  r.nt.     The  receipt.  *.  a.  folic:  on.  dated 
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1-31-1938,  whloh  reoites,  "Received  from  Mrs.  Anton  Janovsky  Twelve 

Dollars  Rent, "  signed  "Anna  Super. "  Another  receipt  was  dated 

3-31-1938,  for  312  for  rent  "from  2-1  to  3-1"  signed  "P.  Super." 

The  next  receipt  is  dated,  "9-29-1937"  and  acknowledges  receipt 

from  plaintiff  of  $36  for  rent  "From  June  1st  to  9-1-37"  signed 

by  Peter  Super,  secretary.  And  the  other  receipt  is  dated,  "3-7-1938, 

for  rent  from  January  1  to  February  1,  1938"  signed  by  Peter  Super, 

Plaintiff  also  introduced  in  evidence  a  business  card  which  she 

testified  she  received  from  Peter  Super,  Secretary  of  the  Building 

and  Loan  Association* 

There  is  other  evidence  in  the  record  as  to  the  nature  of 
plaintiff's  injuries  and  the  expenses  incurred  by  her  but  in  the 
view  we  take  of  the  case  we  think  it  unnecessary  to  refer  to  it  here. 

Counsel  agree,  as  we  understand  their  briefs,  that  if  the 
building  was  in  the  possession  of  the  receiver  at  the  time  plaintiff 
was  injured  she  cannot  recover  against  the  defendant  association.  But 
counsel  for  plaintiff  says  "Plaintiff's  contention  throughout  the 
trial  and  now  is  that  although  a  receiver  was  appointed  to  manage 
the  building  in  question,  the  defendant  building  and  loan  association 
in  fact  had  the  actual  possession,  management,  control  and  operation 
of  the  building  during  all  or  most  of  the  period  it  was  ostensibly 
in  Receivership. »  On  the  other  side,  counsel  for  defendant  says 
that  the  evidence  shows  beyond  dispute  that  the  receiver  was  in 
possession  of  the  premises  at  the  time  plaintiff  was  injured  and 
that  the  court  should  have  directed  a  verdict  at  the  close  of  the 
evidence  as  requested  by  defendant.  We  think  this  contention  must 
be  sustained.  The  undisputed  evidence  is  that  the  association  filed 
its  bill  to  foreclose  the  lien  of  the  trust  deed  on  the  premises 
March  30,  1935,  and  on  June  4,  1935,  the  court  appointed  DeGerald 
receiver  of  the  property  and  he  continued  to  act  until  he  was 
discharged  by  order  of  court  on  August  27,  1937,  which  was  more  than 
two  months  after  the  accident  occurred.  The  order  appointing  the 
receiver  is  in  the  reoord.  It  recites  the  coming  on  of  the 
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association's  motion  for  the  appointment  of  a  receiver  of  the 
premises  and  it  was  ordered  that  John  DeGerald  be  appointed  receiver 
of  the  apartment  building  "and  he  is  hereby  directed  to  take 
possession  of  such  property,  manage  and  operate  the  same  and  collect 
the  rents,  issues  and  profits  therefrom,  both  heretofore  and  here- 
after accruing,  to  make  all  necessary  repairs  and  alterations  thereon, 
secure  tenants  therefor  and  lease  the  same  for  periods  not  to  exceed 
in  each  instance,  the  period  of  this  receivership,  to  seoure  said 
premises  from  loss  by  fire  and  other  casualty,  to  pay  taxes  and 
special  assessments,  ***  and  to  have  and  perform  the  other  casual 
powers  of  receivers  in  such  case, « 

The  master's  report  of  sale  and  distribution  pursuant  to 
decree  entered  January  11,  1936,  shows  that  he  sold  the  property 
February  5,  1936,  to  defendant  who  was  the  plaintiff  in  the  fore- 
closure suit.  The  reoord  further  shows  that  the  redeiver  filed  his 
final  report  of  the  rents  collected  and  the  disbursements  made, 
which  showed  that  the  rent  for  June  and  July,  1937,  had  no*  been 
paid;  and  the  record  discloses  that  the  rent  for  these  two  months 
was  paid  September  29,  1937,  by  plaintiff,  as  shown  by  the  receipt 
which  we  have  above  quoted,  after  the  discharge  of  the  reoelver,  to 
the  secretary  of  the  Building  and  Loan  Association.  This  was  after 
the  sale  of  the  premises  to  the  defendant  association  and  this  rent 
reduced  the  amount  of  the  deficiency  decree.  It  was  not  necessary 
for  the  receiver  to  collect  the  rents  personally  -  he  could  have 
some  one  3to  do  it  for  him.  This  the  evidence  shows  he  did.  There 
is  no  contention  that  the  records  of  the  circuit  court  in  the  fore- 
closure suit  did  not  speak  the  truth.  In  these  circumstances,  the 
Judgment  #f  the  Circuit  court  of  Cook  county  cannot  stand  and  it  is 
reversed. 

JUDGMENT  REVERSED, 
Niemeyer,  J.,  and  Matchett,  J.,  concur. 
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FIDELITY  AND  GU^lNTY  COM- 
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APPEAL  FROM 

MUNICIPAL  CO 
OF  CHIC A 


MR,  PRESIDING  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  suit  in  the  Municipal  court  of  Chicago 
against  Alexander  and  Kathleen  E.  Moseley,  John  Toman,  former 
sheriff  of  Cook  county,  united  States  Fidelity  and  Guaranty  com- 
pany and  Thomas  J.  O'Brien,  who  was  sheriff  at  the  time  the  suit 
Y/as  brought,  to  recover  #600.  Toman  and  the  surety  Company  were 
the  only  defendants  served.  They  filed  their  motion  to  strike 
plaintiff's  statement  of  claim,  the  motion  was  sustained,  the 
suit  dismissed  and  plaintiff  appealed,  ft  reversed  the  Judgment 
holding  that  the  statement  of  claim  stated  a  cause  of  action 
and  remanded  the  cause,  Greene  v.  Toman,  et  al,  #42399.  Toman 
and  the  Surety  company  filed  their  answer.  The  case  was  heard 
before  the  court  without  a  jury,  there  was  a  finding  and  Judgment 
In  defendants'  favor  and  plaintiff  appeals. 

In  our  former  opinion  we  stated  the  facts  somewhat  in  detail 
and  there  referred  to  the  case  of  Moseley  v.  Greene,  #40526,  which 
was  an  appeal  from  the  Superior  court  of  Cook  county,  out  of  which 
the  instant  case  arose, so  that  it  will  be  unnecessary  to  state  the 
facts  again.  In  our  former  opinion  we  held  that  under  the  facts  as 
alleged  in  plaintiff's  statement  of  claim,  the  sheriff  was  not  jus- 
tified in  paying  the  $600  as  ordered  by  the  Superior  court  for  the 
principal  reason  that  plaintiff  had  alleged  that  he  told  the 
deputy  sheriff  he  would  appeal  and  that  the  deputy  stated  the  money 
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would  be  held  until  further  notice  was  given  plaintiff.  In  the 
instant  case  the  sheriff  and  the  surety  denied  this  allegation  and 
their  counsel  say  this  was  substantially  the  only  question  involved. 
We  think  counsel's  position  is  substantially  correct. 

The  record  discloses  that  on  December  10,  1937,  an  order 
was  entered  by  the  Superior  court  holding  plaintiff  to  be  in  con- 
tempt of  court  and  directing  the  issuance  of  a  mittimus  unless 
plaintiff  should  deposit  with  the  sheriff  the  $600  and  a  further 
order-  was  entered  that  day  staying  the  mittimus.  April  21,  1938, 
the  stay  of  the  mittimus  was  terminated  and  plaintiff  deposited  the 
$600  with  the  sheriff.  On  Saturday,  July  9,  1938,  a  hearing  on 
plaintiff's  petition  was  had  and  an  order  entered  directing  the 
sheriff  to  pay  the  money  to  named  persons  and  on  the  following 
Monday,  July  11,  the  sheriff  gave  his  cheok  for  0600  which  was  paid 
July  13,  by  the  bank  on  which  it  was  drawn. 

On  the  hearing  in  the  instant  oase  Greene  testified  that  on 
July  9,  1938,  Just  after  the  above  mentioned  order  was  ewtered,  the 
courts  and  the  clerk's  office  closed  for  the  day  and  that  he  talked 
to  r.  cGv.rtxiy,  a  tefuty  ikeriff  la  tfea  ■teerl  f»i  effl««  *oi  t«14! 
him  and  another  deputy  sheriff  who  was  there  at  the  time  that  he 
was  going  to  perfect  his  appeal  from  the  Judgment  of  the  Superior 
court  but  that  he  could  not  serve  his  notice  of  appeal  because 
the  offices  were  closed;  that  "McCarthy  told  me  that  the  money 
would  not  be  paid  out  until  I  had  an  opportunity, "  and  that  at  the 
same  time  he  talked  to  Deputy  Sheriff  Lelivelt  and  told  him  that 
he  was  going  to  appeal,  etc.,  Just  as  he  had  told  Mr.  McCarthy, 
and  that  Mr.  Lelivelt,  said;   "All  right,  we  will  not  pay  out  the 
money  until  you  perfect  your  appeal. » 

Plaintiff  further  testified  that  about  9  QtQlock  the  follow- 
ing Monday  morning  July  11th,  he  served  a  copy  of  his  notice  of 
appeal  on  the  sheriff.  The  notice  is  in  the  record  before  us.  The 
negt  day,  July  12,  he  filed  it  with  the  olerk  of  the  superior  court; 
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that  on  the  25  or  26  of  July  he  learned  that  the  ;600  had  been 
paid  July  11  and  that  he  complained  of  this  faot  to  Deputy  Lelivelt 
who  said  that  he  could  not  help  it.   "They  advised  me  that  it  had 
to  be  done. ■  on  cross-examination  plaintiff  testified  that  he 
talked  to  Deputy  McCarthy  on  Saturday  and  either  Deputy  Lelivelt 
or  Deputy  Nelson,  and  one  or  the  other  of  them  on  the  following 
Monday;  that  he  did  not  know  these  two  men  very:  well. 

Joseph  Lelivelt,  the  deputy  called  by  defendants,  testified 
that  he  was  the  chief  deputy  sheriff  in  charge  of  the  sheriff's 
office  and  had  talked  with  Greene  three  or  four  weeks  before  the 
trial  (which  the  record  shows  was  held  September  22,  1943. )  That  he 
did  not  recall  talking  to  Greene  back  in  1938;  that  the  witness  was 
not  in  the  sheriff's  office  on  Saturday,  July  9,  because  that  was 
his  day  off  ~  the  way  he  took  his  vacation  —  taking  Saturdays 
off.  He  further  testified:   "McCarthy  was  a  olerk  in  the  office. 
He  was  not  a  deputy  sheriff, "  and  that  he  did  not  have  authority  to 
act  as  such.  He  then  testified  positively  that  he  had  no  conversa- 
tion with  Greene  in  July,  1938. 

Edward  s.  Nelson^  called  by  defendants,  testified  that  in 
July,  1938,  he  was  assistant  shief  deputy  sheriff;  that  McCarthy 
■sag  not  a  deputy  sheriff  and  that  he  had  no  authority  to  handle  any 
money  in  any  connection;  that  the  witness  did  not  talk  to  Greene 
Saturday,  July  9,  and  he  was  positive  he  did  not  talk  to  him  July 
11,  which  was  Monday,  because  he  took  Mondays  off  for  his  vacation. 

The  case  was  then  adjourned  a  week  or  until  September  29, 
1943,  whfen  plaintiff  called  Edward  D*  McCarthy,  who  testified  that 
he  was  a  deputy  sheriff  and  admitted  his  signature  to  the  notice  of 
appeal  served  by  the  sheriff's  office  on  plaintiff,  Greene,  July 
11,  1938;  that  he  signed  Sheriff  Toman's  name,  then  his  own,  as 
deputy  sheriff,  acknowledging  receipt  of  the  notice;  that  "I  am 
sure  I  delivered  that  notice  to  one  of  the  chief  deputies  of  the 
sheriff.  I  do  not  remember  this  particular  notice,  if  I  received 
a  notice  froa  anybody,  I  always  delivered  it  as  soon  as  pos  ible  to 
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one  of  the  chi«f  deputies  In  charge."  Plaintiff  then  introduced 
in  evidence  a  photostatic  copy  certified  to  by  the  County  clerk 
showing  that  sheriff  Toman  had  appointed  Edward  D,  McCarthy  deputy 
on  December  3,  1934,  and  the  affidavit  of  McCarthy  that  he  would 
discharge  the  duties  of  deputy  sheriff ,  sworn  to  before  Edward  s. 
Nelson,  a  notary  public,  who  it  seems  to  be  conceded,  was  the 
deputy  sheriff  who  testified  as  above  mentioned. 

Counsel  for  plaintiff  in  his  brief  says:   "The  only  issue 
before  the  lower  court  on  the  trial  of  this  case  was  whether  there 
was  a  verbal  agreement  between  the  Sheriff  and  plaintiff  that  the 
Sheriff  would  not  pay  out  the  money.  The  plaintiff  testified  that 
he  received  such  a  promise  flrora  Deputy  McCarthy,  although  he  admitted 
that  he  knew  McCarthy  was  not  the  head  of  the  office.  He  further 
testified  that  he  received  such  a  promise  from  Deputies  Nelson  and 
Lelivelt,  but  admitted  on  cross-examination  that  he  did  not  know 
which  and  that  he  might  be  mistaken.  All  three  witnesses  categoric- 
ally denied  making  any  such  promise  and  denied  having  any  conversa- 
tion with  plaintiff  abouf  this  money  until  after  it  had  been  paid 
out.  « 

The  statement  of  counsel  that  all  three  deputy  sheriffs 
denied  Greene's  testimony  Is  not  borne  out  by  the  record.  Deputies 
Lelivelt  and  Nelson  did  positively  deny  that  Greene  had  spoken  to 
either  of  them  but  McCarthy  gave  no  sueh  testimony.  In  fact  he 
was  not  interrogated  on  this  question  at  all.  30  that  we  have  the 
testimony  of  Greene  that  he  told  McCarthy  on  Saturday  that  he  expected 
to  appeal  from  the  order  of  the  superior  court  and  further  that  he 
also  talked  to  anotaer  deputy  either  Mr,  Lelivelt  or  Mr,  Nelson,  on 
3aturday  and  Monday  advising  the  sheriff's  office  that  he  would 
appeal  from  the  Judgment  of  the  superior  oou  t.  The  evidence  further 
shows  that  on  Monday,  July  11,  shortly  after  9  o* clock,  Greene  served 
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notice  of  appeal  on  the  sheriff's  office.  We  think  the  evidence 
further  Is  to  the  effect  that  the  check  had  not  been  delivered 
by  the  sheriffs  office  at  that  time  but  later  on  the  same  day.  No 
attention  was  paid  by  the  sheriff's  office  to  Greene's  notice 
of  Appeal  and  that  the  check  was  not  paid  until  two  days  later, 
July  13.  We  think  it  was  the  duty  of  the  she  'iff  not  to  pay  the 
money  until  the  appeal  had  been  disposed  ©f  either  by  prosecution  or 
abandonwant.  klajor  v.  The  people,  40  111.  App.  323. 

Upon  a  consideration  of  all  the  evidence  in  the  record  we 
are  olearly  of  opinion  that  the  finding  of  the  COfcirt  in  favor  of 
defendants  is  against  the  manifest  weight  of  the  evidence. 

The  Judgment  of  the  Municipal  court  of  Chicago  is  reversed 
and  the  cause  remanded  with  directions  to  enter  Judgment  in  favor 
of  plaintiff  and  against  defendants  for  §600. 

REVERSED  AND  REMANDED  WITH 
DIRECTIONS. 

Niemeyer>  J,,  and  Matchett,  J.,  concur. 
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By  this  appeal  defendant  seeks  to  reverse  a  decree  of 
divorce  entered  December  15,  1942,  and  an  order  amending  the 
decree  entered  February  10,  1943* 

The  record  discloses  that  November  3,  1941,  plaintiff  filed 
her  complaint  for  divorce  against  defendant  alleging  that  the 
parties  residents  of  Cook  county,  Illinois,  were  married  December 
24,  1922,  at  Jackson,  Michigan;  that  they  lived  together  as  husband 
and  wife  until  about  March  1939,  when  defendant,  without  cause, 
deserted  her^  that  there  were  four  daughters  born  as  a  result  of 
the  marriage,  aged  18,  16,  14  and  10  years.  She  prayed  for  a 
divorce  aad  for  support  of  herself  and  the  minor  children.  December 
9,  counsel  for  defendant  filed  their  appearance  and  December  30 
there  was  a  substitution  of  counsel,  who  on  the  same  day,  filed 
defendant's  answer  In  which  he  denied  that  plaintiff  was  a  resi- 
dent of  Cook  county  and  averred  that  she  resided  at  Hot  Springs, 
Arkansas.  Denied  that  the  parties  were  lawfully  married  at 
Jackson,  Michigan,  December  24,  19£2,  or  at  any  other  time,  on  the 
next  day,  December  31,  defendant  filed  a  petition  in  which  he 
alleged  he  had  filed  his  answer  to  the  complaint  and  denied 
tlut  the  parties  had  ever  been  married.  That  neither  he  nor  his 
attorneys  were  present  when  an  order  was  entered  December  26, 
1941,  by  which  he  was  ordered  to  pay  temporary  alimony  and 
solicitors*  fees.  That  plaintiff  was  a  resident  of  Hot  Springs, 
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2. 

Arkansas*  and  had  property  of  the  value  of  more  than  $55,000, 
and  prayed  that  the  order  of  December  26  be  vacated  and  that  no 
order  be  entered  for  temporary  alimony  or  solicitors'  fees  until 
the  question  of  marriage  could  be  determined.  January  2  a  petition 
was  filed  by  defendant's  counsel  in  which  he  stated  plaintiff's 
motion  for  temporary  alimony  and  solicitors'  fees  came  on  to  be 
heard  on  December  26  before  Judge  Sabath;  that  counsel  for  plain- 
tiff was  advised  that  he  defendant's  counsel  was  out  of  town  and 
would  not  be  able  to  attend  the  hearing  before  Judge  Sabath  oa 
plaintiff's  motion  for  temporary  alimony  and  solicitor's  fees  and 
that  counsel  for  plaintiff,  in  violation  of  his  promise  appeared 
before  Judge  Sabath  and  had  the  order  entered  awarding  $7  per  week 
temporary  alimony  and  #50  Solicitors'  fees.  January  2,  1942,  an  order 
was  entered  by  Judge  Sabath  referring  the  matter  to  a  special 
commissioner  "to  take  proof  and  report  to  this  court  with  his  con- 
olasions  thereon  especially  as  to  the  question  of  marriage  between 
the  parties. " 

On  May  18,  1942,  plaintiff  filed  her  petition  setting  up  what 
had  taken  place,  including  the  order  of  December  26,  1941,  and  that 
defendant  had  failed  to  make  the  payment  of  temporary  alimony  and 
solicitors'  fees  as  ordered,  and  the  prayer  was  that  defendant  be 
adjudged  to  be  in  contempt  of  courtf  On  the  same  day  defendant  filed 
his  answer  to  the  petit  on  in  which,  among  other  things,  he  alleges 
that  plaintiff  was  not  entitled  to  alimony;  that  the  matter  was 
referred  to  a  commissioner  and  that  hearings  were  there  had;  that 
testimony  was  taken  by  the  commissioner  and  that  plaintiff  had 
failed  to  prove  the  marriage.  That  she  had  promised  to  pay  one-half 
of  the  court  reporter's  fees  in  writing  up  the  transcript  of  the 
evidence  taken  before  the  commissioner  and  that  it  was  her  duty 
to  produce  $he  transcript  of  the  evidence  before  the  commissioner, 
and  he  therefore  requested  the  court  to  deny  her  petition  (praying 
that  he  bo  held  in  contempt  of  court.)  May  22,  1942,  plaintiff  filed 


1  5  -0  frail*  8jsw 

SO    frtJBWf 

1  • 

; 

tilo 


- 


«  .Trafrrre  'sroSlolIoe 

i  waoa  alii 

; 

sitae! 

'        loqa        u  :o  acifr  So 

s 
to  led 

a 
i  i  ecf  en' 


'■} 


3, 

a  reply  to  this  answer  averring  that  the  common  law  marriage  had 
been  entered  into  in  the  etate  of  Michigan  on  December  24,  1922; 
that  defendant  had  deserted  her  about  March,  1939,  Then  follow 
alls  ations  of  the  allowance  of  the  temporary  alimony  and  solicitors' 
fees  and  further  that  the  original  counsel  who  represented  defendant 
had  stated  to  plaintiff's  attorney  that  plaintiff  had  inherited  a 
large  sum  of  money  and  that  defendant  was  willing  to  allow  plaintiff 
to  prove  up  her  case  for  divorce  if  she  paid  him  $2,000,  which  she 
refused  to  do.  That  thereafter,  December  26,  1941  the  order  for 
temporary  alimony  and  solicitors'  fees  was  entered  by  the  court. 
Then  follows  a  recitation  of  what  was  alleged  to  have  taken  place 
in  the  case;  that  the  cause  was  referred  to  a  special  commissioner 
and  the  court  refused  to  enter  an  order  vacating  the  order  of 
December  26;  that  due  to  the  absence  of  counsel  for  defendant  and 
to  the  fact  that  plaintiff  had  been  confined  to  her  bed  because 
of  illness,  hearings  were  had  at  various  times  before  the  special 
commissioner  until  February  18,  1942,  when  a  settlement  was 
proposed  by  defendant  through  his  counsel,  that  defendant  would 
not  contest  the  divorce  provided  plaintiff  agreed  to  waive  alimony 
and  support  of  the  children,  solicitors*  fees  and  costs.  That 
thereafter  Jud  e  Sabath  was  out  of  the  city  and  the  matter  was  set 
for  hearing  before  Judge  Lupe  March  4,  1942.  That  counsel  for 
defendant  advised  plaintiff's  counsel  that  the  proposed  settlement 
would  not  be  carried  out.  Other  matters  were  set  up  which  we 
think  it  unnecessary  to  mention  here. 

The  next  that  appears  in  the  record  is  that  An  December  10, 
1943,  the  report  of  the  proceedings  taken  before  the  special  com- 
missioner was  filed  although  on  the  face  of  the  report  it  is 
marked  filed  by  the  clerk  "December  13,  1943."  This  document 
oonsist  of  274  pages  which  purport  to  be  the  evidence  taken  before 
the  commissioner.  Following  this  is  the  commissioner's  report  filed 
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May  26,  1942.  In  this  report  the  oommi;  ioner  recites  that  the 
parties  appeared  hefore  him  by  counsel  and  evidence  was  introduced. 
He  found  that  plaintiff  in  her  complaint  alleged  her  marriage  with 
defendant  on  December  24,  1922,  at  Jackson,  Michigan,  and  continued 
to  cohabit  with  him  until  March  1939;  that  there  were  four 
daughters  born  as  a  result  of  the  marriage  aged  18,  16,  14  and  10; 
that  "from  the  evidence  adduced  before  me  at  said  hearings,  the 
said  CHARLES  RADV/ELL  held  ANNA  RADYvELL  out  as  his  wife  and  that  he 
had  baptized  the  aforesaid  children  under  his  name  and  he  signed 
the  said  Baptismal  certificates;  that  at  all  times  he  held  the 
said  ANNA  RADWELL  out  as  his  wife  and  that  in  the  various  properties 
that  he  owned  he  Joined  the  name  of  ANNA  RADWELL  as  his  wife  and  in 
the  extension  agreement  of  the  mortgage,  she  also  was  known  as  the 
wife  of  CHARLES  RADWELL  and  in  his  various  applications  for  member- 
ships in  various  organizations  she  was  also  known  and  referred  to 
as  ANNA  RADV/ELL,  the  wife  of  CHARLES  RADV/ELL."  That  defendant's 
testimony  was  to  the  effect  that  they  were  never  legally  married 
in  Illinois;  that  plaintiff  was  pregnant  "and  he  took  her  to  Jack- 
son, Michigan  to  have  the  said  child;  that  he  came  back  to  Chicago, 
***  and  left  the  plaintiff  ***  in  Jackson,  Michigan;  that  after  the 
birth  of  the  first  child  in  May  of  1923,  the  plaintiff  came  Ifeelt 
to  Chicago  and  made  her  home  with  the  defendant  and  they  have 
lived  on  and  off  for  many  years  thereafter. »  That  the  particular 
question  before  the  commissioner  was  the  marriage  of  the  parties; 
that  the  parties  "had  a  reporter  taking  down  the  evidence  but  did 
not  present  the  transcript  of  the  *"**  evidence.  "  The  commissioner 
then  finds  that  under  the  law  of  Illinois  as  announced  in  ?elrce  v. 
peircey  379  111.  185,  there  was  not  a  valid  marriage*  He  further 
finds  that  the  parties  "merely  went  to  Michigan  which  was  a  common 
law  state  and  which  recognizes  common  law  marriages  was  merely 
for  the  purpose  of  evading  the  lawe  of  the  State  of  Illinois. " 
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On  the  same  day.  May  26,  1942,  the  court  entered  an  order 
that  the  hearing  on  the  return  ©f  the  rule  to  show  cause  why  de- 
fendant should  mot  be  adjudged  In  contempt  of  court  for  failure  to 
pay  alimony  and  solicitors'  fees,  be  continued  until  June  15,  1>42, 
plaintiff  was  given  leave  to  file  her  objections  to  the  report  and 
the  matter  was  set  for  hearing  on  June  15,  1942,  at  10  a.m.  It  was 
further  ordered  that  defendants* s  motion  to  a  orove  the  commissioner' j 
report  and  to  dismiss  for  want  of  equity  was  set  for  hearing  at  the 
same  time  by  Judge  Sabath. 

June  9,  1942,  plaintiff  filed  her  objections  to  the  commission- 
er's report,  the  principal  objection  being  that  he  had  failed  to 
find  there  was  a  valid  marriage  entered  into  by  the  parties.  June 
15  an  order  was  entered  by  Judge  Sabath  reciting  that  the  matter 
came  on  to  be  heard  en  the  special  commissioner's  report  and  the 
objections  thereto  and  upon  the  rule  on  the  defendant  to  show  cause 
why  he  should  not  bo:  adjudged  in  contempt  of  court;  and  that  the 
report  of  the  commissioner  be  approved  and  the  cause  dismissed  for 
want  of  equity.  And  it  was  ordered  that  the  hearing  on  these  mo- 
tions "be  continued  to  be  set  on  the  next  fall  contested  calendar 
for  trial, « 

June  23,  1942,  there  appears  in  the  record  a  notice  which 
purports  to  be  served  by  counsel  for  plaintiff  on  counsel  for  de- 
fendant asking  that  the  cause  be  placed  on  the  contested  trial 
calendar  pursuant  to  the  rules  of  the  superior  oourt.  October  21, 
1942,  an  order  was  entered  by  Judge  Graber,  who  wa3  hearing  a  con- 
tested trial  calendar  on  which  the  cause  appeared,  in  which  it  is 
recited  that  the  matter  came  on  for  hearing  on  motion  of  counsel 
for  plaintiff  and  it  was  ordered  that  the  cause  be  set  for  trial  at 
11  o'clock,  November  30,  1942,  without  further  notice.  On  November 
30  the  cause  was  heard  before  judge  GraJior.  Plaintiff,  her  counsel 
and  witnesses  appeared  but  no  one  on  behalf  of  defendant.  A  number 
of  witnesses  were  sworn  and  testified,  at  the  conclusion  of  which, 
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6. 

the  court  told  counsel  for  plaintiff  to  prepare  a  decree  and  to  let 
the  o  der  for  S7.5Q  a  week  for  temporary  alimony  stand,  and  the 
question  of  solicitors1  fees  was^raised.  counsel  for  plaintirf  said: 
»Now,  they  filed  nothing  here  except  an  answer,  and  I  might  say, 
for  the  purpose  of  the  court *s  information,  Mr,  Radwell  informed 
hie  wife,  so  she  tells  me,  that  he  didn»t  want  to  contest  the  matter. 
THE  COU  ?:   ell,  they  are  not  here.  Counsel  for  1  in tiff j  no. 
And  this  is  the  third  tine,  and  I  just  wanted  the  court  to  know 
our  position  in  the  matter. »  And  the  solicitor!*  fees  were  fixed 
at  $150. 

December  15,  1942,  the  certificate  of  evidence  was  filed  and 
a  decree  ef  divorce  entered, 

An  examination  of  the  evidence  taken  before  the  chancellor 
discloses  that  the  fact  that  the  matter  had  been  referred  to  a  spec- 
ial commissioner  who  had  taken  evidence  and  made  up  his  report  was 
not  brought  to  the  attention  of  the  court  and  was  in  no  way  mentioned, 
Nor  was  any  evidence  offered  indicating  that  the  marriage  was  a  com- 
mon law  marriage  which  took  place  In  Michigan. 

The  next  that  appears  in  the  record  is  that  en  February  2, 
1943,  pursuant  to  notice,  defendant  filed  a  petition  in  which  it  is 
set  up  that  the  cause  was  originally  assigned  to  Judge  3abath;  that 
defendant  had  filed  his  answer  denying  the  marriage  and  various 
petitions  questioned  the  Jurisdiction  of  the  court  to  enter  the  order 
for  temporary  alimony  and  solicitor1 b  fees,  and  that  Judge  Sabath 
had  referred  the  matter  to  a   special  commissioner*  etc.  That  the 
parties  had  appeared  before  the  commissioner  by  their  coun   , 
witnesses  appeared  and  the  commi       .iade  his  report  IP|   ,   12, 
in  which  he  found  that  there  was  not  &  valid  marriage  entered  into 
between  the  parties;  that  thereafter  the  matter  had  been  continued 
until  the  fall  of  1942,  to  be  heard  on  the  contested  trial  calendar. 
That  after  notice  to  defendant  or  his  counsel,  the  divorce  suit  was 
d  on  November  30,  1942,  before  Judge  Graber,  who  had  not  been 
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7. 

Informed  of  what  had  been  done  toy  the  special  commissioner.  That 
the  decree  of  divorce  was  entered  December  15,  1942,  on  the 
evidence  offered  by  plaintiff;  that  there  was  no  hearing  on  the 
commissioner's  report  although  ©bjedtlons  to  it  were  filed  by 
plaintiff  and  that  this  was  a  fraud  and  imposition  on  the  court. 
That  neither  defendant  nor  his  counsel  had  any  knowledge  of  the 
entry  of  the  decree  until  January  30,  1943,  when  the  sheriff  of 
Cook  county  attempted  to  serve  papers  on  defendant  for  the  payment 
of  alimony;  and  the  prayer  was  that  the  decree  be  vacated  and  set 
aside  and  the  cause  reinstated  and  set  for  hearing  on  the 
commissioner's  report  and  the  objections  thereto. 

On  the  same  day  an  order  was  entered  by  Judge  G-raber  giving 
defendant  leave  to  file  his  petition  to  review  and  vacate  the 
decree  of  December  15,  1942.  That  plaintiff  answer  it  within  five 
days  and  the  matter  was  set  for  hearing  on  Februax-y  8,  1943. 
February  8,  plaintiff  filed  a  written  answer  to  defendant's  petition 
in  which  she  set  up  the  relationship  of  the  parties,  the  various 
proceedings  had  in  eourt,  the  propositions  for  settlement  made  by 

defendant  that  he  was  willing,  for  #2,000,  to  permit  plaintiff 

to  prove  up  her  divorce  without  contest  provided  she  did  not  ask 

for  alimony  or  solicitors'  fees,  and  that  afterward  defendant  told 

not 
plaintiff  he  would/object  to  the  divorce  if  she  paid  $200  to  defen- 
dant's counsel,  a  great  many  other  matters  are  set  up  as  to  whet 
took  place  in  and  out  of  court.  That  by  lapse  of  time  since  the 
decree  was  entered,  the  court  had  lost  jurisdiction  to  vacate  It. 
Affidavits  of  two  of  the  elder  daughters  were  attached  to  and  made  a 
part  of  the  answer.  The  matter  came  on  for  hearing  on  February  8, 
1943,  before  Judge  Graber,  both  parties  and  their  counsel  were 
present,  witnesses  were  interrogated,  principally  by  the  court,  in 
which  we  think  it  appears  that  defendant  admitted  he  was  the  father 
of  the  four  daughters  and  in  response  to  a  question  put  to  him  by 
the  court  he  stated  that  they  had  lived  together  in  Chicago  for 
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about  10  years,  other  evidence  was  beard  but  we  think  It  unnecessary 
to  discuss  it  further  here.  At  the  conclusion  of  the  hearing  the 
court  sustained  plaintiff's  objections  to  the  coal,  isstjner's  report; 
said  he  would  modify  the  decree  by  eliminating  all  allowance  for 
alimony  or  solicitors'  fees.  Two  days  later,  viz.,  February  10, 
1943,  an  order  was  entered  amending  the  decree,  as  above  stated. 
The  report  of  proceedings  was  not  filed  with  a  clerk  of  the  superior 
court  until  December  13,  1943. 

The  next  that  appears  in  the  record  is  that  November  15, 
1943,  defendant  filed  his  praecipe  i'or  record. 

December,  L3,  1942,  which  was  the  last  day  of  the  year  after 
the  divorce  was  entered,  defendant  filed  the  record  and  a  petition, 
in  this  court  for  leave  to  appeal  from  the  original  decree  and  from 
the  decree  as  amended.  Leave  was  granted  and  afterward  briefs  were 
filed  on  behalf  of  both  parties. 

Counsel  for  defendant,  who  were  not  the  counsel  who  represented 
him  in  the  trial,  contend  that  the  trial  court  was  without  juris- 
diction to  enter  the  decree  "for  the  reason  that  there  was  not 
sufficient  evidence  of  plaintiff's  residence  in  the  county  of  Cook 
and  state  of  Illinois  for  one  full  year  prior  to  the  filing  of  her 
complaint  for  divorce  in  view  of  the  allegations  of  the  defendant's 
answer  that  the  plaintiff  was  a  resident  of  Hot  springs,  Arkansas, 
and  in  view  of  the  proofs  taken  before  the  special  Commissioner,  and 
before  the  trial  court,  to  substantiate  the  findings  in  the  Decree 
that  the  plaintiff  as  an  actual  resident  of  the  County  ©f  Cook." 
In  support  of  this  counsel  say:   "plaintiff  cannot  contend  that  her 
residence  follows  that  of  the  defendant.  To  so  contend  we  must  first 
have  proof  that  the  plaintiff  and  the  defendant  are  husband  and  wife. 
She  must  prove  a  valid  marriage* " 

The  record  discloses  that  the  parties  ar  of  Lithuanian 
descent  of  little  education  and  spoke  and  understood  our  language 
with  considerable  difficulty  -  an  interpreter  was  necessary;  that 
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they  Uvea  in  Chicago;  that  they  had  been  going  togetuer,  plaintiff 
became  pregnant  and  brought  a  proceeding  in  the  Municipal  court 
of  Chicago,  which  her  then  counsel  designated  (when  he  testified 
before  the  chancellor  on  the  divorce  hearing)  a  bastardy  case. 
That  about  Thanksgiving,  192E,  defendant  had  plaintiff  go  to 
Jackson,  Michigan,  where  she  stayed  with  defendant's  cousin  who 
was  living  there;  that  defendant  vislfced  her  and  stayed  there  off 
and  on  about  10  days  during  which  period  they  entered  into  a  common 
law  marriage  which  It  seems  to  be  agreed,  was  a  valid  marriage  in 
Michigan.  That  the  child  was  born  February?  20,  1923,  at  a  hospital 
in  Jackson;  that  shortly  thereafter  plaintiff,  at  defendants 
request,  returned  to  Chicago  and  they  lived  together  as  husband 
and  wife  for  a  period  of  years  during  which  time  three  other 
daughters  were  born  to  thorn.  That  defendant  was  conducting  a 
grocery  and  meat  market  on  the  south  side  of  Chicago;  that  plaintiff 
and  the  children  went  to  Hot  springs  in  1935;  that  her  health  was 
not  good;  that  defendant  intended  to  sell  out  his  business  in 
Chicago  and  go  $o   Hot  springs  to  live  with  them. 

The  attorney  who  represented  plaintiff  in  the  Municipal  court 
case,  above  referred  to,  testified  on  the  hearing  of  the  divorce 
case  that  he  had  known  the  parties  since  1922;  that  he  visifted 
their  home  in  Chicago  hundreds  of  times;  that  during  the  latter  part 
of  November  or  December  the  parties  called  at  his  office  at  10 
South  LaSalle  street,  Chicago  and  said  they  wanted  him  to  go  to  the 
Municipal  court  and  dlsrals  the  bastardy  ease  becaase  they  had 
Just  been  married  in  Michigan;  that  defendant  often  told  the  witness 
that  the  four  children  were  his;  that  they  lived  at  6108  or  6110 
South  State  street,  Chicago;  that  defendant  was  then  running  a 
grocery  store. 

A  number  of  other  witnesses  testified  on  the  divorce  hearing 
and  a  number  also  testified  before  the  special  commissioner  as  well 
as  before  the  chancellor  who  had  heard  the  divorce  case  on  defendants 
petition  to  vacate  and  set  aside  the  divorce  decree,  above  mentioned. 
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But  we  think  It  ould  serve  no  useful  purpose  to  discuss  the 

evidence  further  for  we  are  of  opinion  it  shows  that  the  parties 

entered  into  a  common  law  marriage  which  was  valid  in  the  state  of 

Michigan. 

The  special  commissioner  found,  as  we  have  above  quoted,  that 
the  common  law  marriage  entered  into  in  Michigan  by  the  parties  was 
not  valid  because  they  merely  went  to  Michigan  for  the  purpose  of 
evading  the  laws  of  Illinois,  ft  think  this  conclusion  is  wholly 
unwarranted.  There  is  not  a  word  in  the  record  tending  to  show  that 
either  party  knew  anything  about  the  law  of  Illinois  or  Michigan. 
There  is  no  evidence  that  they  .vent  to  Michigan  to  evade  the  laws 
of  Illinois  or  any  other  state.  There  was  no  reason  why  they  could 
not  validly  be  married  in  Illinois.  In  fact,  covins  1  for  defendant 
in  their  briefs  say:   "The  only  purpose  of  the  trip  to  Jackson, 
Michigan  was  to  provide  a  place  for  the  birth  of  the  expected  child 
with  no  intention  of  remaining  in  Michigan  and  taking  up  permanent 
residence  there. »  This  is  a  correct  statement  of  what  Is  disclosed 
by  the  record.  In  these  circumstances  the  action  of  the  court  in 
sustaining  plaintiff's  exceptions  t©  the  commissioner's  report  was 
proper  and  the  only  action  the  record  would  sustain. 

Counsel  for  defendant  say  that  the  conduct  of  counsel  for 
plaintiff  when  the  divorce  matter  came  on  for  hearing  before  Judge 
Graber  in  falling  to  apprise  the  court  of  the  special  commissioner's 
report  was  reprehensible.   ,'/e  think  this  contention  must  be  sustained. 
Counsel  should  have  advised  Judge  Graber  of  what  had  taken  place. 
His  excuse  for  falling  to  do  so  is  that  the  case  had  been  continued 
by  Judge  s&bath  until  the  fall  of  1942,  as  heretofore  mentioned, 
and  afterward  pursuant  to  notice  given  to  counsel  for  defendant  the 
cause  had  been  plaoed  on  the  contested  trial  oalendar  for  the  fall; 
that  later  it  was  noticed  a  number  of  times  in  the  Chicago  Daily 
Law  Bulletin,  showing  when  and  where  the  case  would  be  iward  and 
that  it  was  the  duty  of  defendant's  counsel  to  know  that  the  case 
v/as  set  and  the  time  when  It  would  be  heard.  We  think  there  is 
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some  merit  in  this  contention.  It  was  the  duty  of  oounsel  for 
defendant  obviously  to  know  the  orders  that  had  h^en  entered,  the 
notice  served  on  them  and  that  the  case  was  placed  on  the  contested 
trial  calendar  and  to  notice  the  announcement  made  in  the  Law 
Bulletin.  But  this  does  not  excuse  the  conduct  of  counsel  for 
plaintiff  which  we  condemn. 

A  further  contention  is  made  by  counsel  for  defendant  that 
when  the  matter  of  vacating  the  decree  of  divorce  came  on  for  hearing 
before  Judae  Graber  on  February  8,  1943,  and  during  that  hearing, 
the  evidence  taken  before  the  commissioner  was  not  presented  to  the 
court.  There  is  some  merit  to  this  contention  although  it  is  not 
clear  from  the  record  Just  what  was  before  the  court.  The  commission- 
er' s  report  had  b-?en  filed  many  months  before  that  hearing  and 
a  great  ieal  was  3aid  on  the  hearing  before  the  court  about  the 
commissioner's  report  and  of  the  evidence  taken  by  the  Commissioner, 
In  these  circumstances  we  are  unable  to  say  that  She  court  was  not 
warranted  in  sustaining  plaintiff's  objection  to  the  commissioner's 
report, 

Ws  have  found  no  complaint  by  counsel  for  either  party  that 
the  court  was  without  jurisdiction  to  modify  the  decree  of  divorce 
as  was  done  more  than  50  days  after  the  decree  was  entered. 

For  the  reasons?  stated^  the  decree  and  the  order  amending 
it  appealed  from,  are  .affirmed. 

AFFIRMED. 
Niemeyer,  J.,  and  Matchett,  J.,  concur. 
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MARY  DOWGIALOWICZ, 

Appellant, 


KEISTUT^AVINGS  &  LOAN  ASSOCIATION,    '3  22  T«Ao   |  8  0 


METROPOLITAN  STATE  BAHK,  ./ 

Plaintiff, 


v. 


DAVID  J.  A,  HAYES*  et  al. , 

Defendants. 


On  Appeal  of  BENJAMIN  H,  BLACK  and 
ARTHUR  £  BEERMANN  and  separate 
apoeal/bf  MARY  DOWGIALOWIOZ. 


APPE.L  FROM 

SUPERIOR  COURT, 
)K  COUNTY. 


MR,  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OP  THE  COURT. 


These  appeals  call  for  a  decision  concerning  the  claims 
of  two  firms  of  attorneys  for  liens  against  proce  ds  of  litigation 
recovered  by  Mary  Dowgialowicz  in  suits  consolidated  for  hearing 
in  the  superior  Court  of  Cook  County.  The  firm  of  Byrne,  Kelley  & 
Grlsh  claims  a  lien  under  a  written  contract  of  employment  entered 
into  between  thea  and  Mary  on  July  23,  1941.  By  amendment  of  their 
pleadings  they  also  claim  on  a  quantum  meruit.  Black  &  Beeraann 
claim  a  lien  under  a  contraot  made  between  them  and  &ary  on  August 
15,  1941.  a  final  decree  having  been  entered  on  the  litigation 
by  way  of  settlement  between  the  other  parties,  the  question  of  the 
rights  of  these  claimants  for  attorney's  liens  was  reserved.  The 
parties  were  heard  and  their  rights  determined  by  a  supplemental 
decree  entered  December  14,  1942.  as  to  the  claim  of  Byrne,  Kelley 
&   G-rish  the  lien  was  allowed  on  a  quantum  meruit  basis  for  $2500. 
The  olaim  of  Black  &  Beeraann  was  disallowed  om  the  theory  that  their 
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contract  of  August  15  was  unconscionable  and  unenforceable.  Black 
&  Beeraaa  ask  that  the  findings  of  the  supplementary  decree  as  to  their 
claim  be  reversed  and  the  contract  held  enforceable.  Mary  contends  the 
decree  should  be  affirmed  as  to  Black  &   Beermann.  By  her  cross- 
appeal  she  seeks  to  reverse  the  finding  and  judgment  in  favor  of 
Byrne,  Kelley  &  Grish, 

we  think  it  well  to  briefly  state  undisputed  facts  about 
the  employment  of  these  attorneys.  For  years  prior  to  July  8*  1941, 
Stanley  Dowgialowica  (at  that  tiiae  about  86  years  of  age)  conducted 
a  dairy  business  at  3251  south  gmerald  Avenme  in  Chicago.  He  had 
been  married;  his  wife  was  dead.  T-e  children  (apparently  grown  up) 
were  no  longer  at  the  parental  home.  He  did  not  live  with  his 
family.  He  was  by  birth  &   Lithuanian.  The  busines  was  located 
in  a  Chicago  Lithuanian  community,  where  the  language  of  Lithuania 
was  kn  common  use.  Mary  Dowgialowlcs,  whose  maiden  name  was  Mary 
Kaoiusis,  also  a  Lithuanian,  became  his  housekeeper  and  the  manager 
of  his  dairy  business.  The  business  was  wofcth  probably  $75,000. 
July  2,  1941,  Stanley's  daughter,  Mrs.  Hattle  Wabol,  filed  a  petition 
in  the  probate  Court  to  have  her  father  declared  incompetent,  she 
obtained  an  order  that  he  was.  David  J.  A.  Hayes  was  appointed 
conservator  of  his  person  and  estate.  Hayes  qualified  and  took 
possession  of  the  property.  Three  days  later  Stanley  and  Mary  pro- 
cured a  marriage  license  and  together  took  marriage  vows.  Legal  war 
then  began  on  many  fronts. 

There  was  a  citation  against  Mary  in  the  ■  roo&te  court  to 
discover  and  recover  assets;  restraining  orders,  etc.;  a  petition 
for  habeas  corpus  filed  by  Mary  to  secure,  if  possible,  the  possession 
of  her  supposed  husband;  a  bill  filed  by  the  conservator  to  anaul 
the  marriage;  a  bill  filed  by  Mary  to  establish  a  partnership  between 
her  and  Stanley  in  the  business,  one  month  after  their  alleged 
marriage  (namely,  August cfi,  1941)  Stanley  die<3  intestate,  leaving 
him  surviving  as  his  only  heirs  at  la*  and  next  of  kin  his  two 
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daughters,  Hattie  Wabol  ana  Lottie  siniat,  and  his  two  sons,  Michael 
and  Louie  Dowglalowlcz.  Hayes  was  ap  ointed  administrator  of  the 
estate  of  Stanley.  The  attorneys  Byrne,  Kelley  &  arlsh  and  Blawk 
&  Beermahn;  who  had  beeneemployed  by  Mary,  served  notices  of  t.ieir 
claim  for  lien  for  attorney's  fees  under  the  statute. 

September  30,  1941,  the  Metropolitan  Sate  Bank  filed  its 
suit  No.  41  s  14626  in  the  Superior  court  by  way  of  interpleader 
and  offered  to  deposit  the  money  in  its  possession  with  the  clerk 
of  the  court.  By  January  30,  1942,  plaintiff  had  employed  a  different 
attorney,  who  filed  her  complaint  in  the  superior  court  in  chancery, 
No;  42  S  1452,  whereby  she  sought  to  enjoin  Hayes  from  interfering 
with  her  ownership  of  stock  in  the  Keistut©  Savings  &  Loan  Association, 
and  on  January  17,  1942,  her  counterclaim  in  the  interpleader  action 
in  which  she  somght  similar  relief.  In  her  bill  and  counterclaim  she 
also  asked  &   finding  that  neither  of  the  firms  of  attorneys  had  any 
lien  upon  her  property  for  their  services.  These  were  the  actions 
consolidated. 

In  these  suits  a  decree  was  entered  with  the  content  of  all 
the  parties  financially  interested,  whereby  Mary  Dowglalowlcz  became 
the  owner  of  properties  said  to  be  of  the  value  of  $25,565.49.  The 
decree,  however,  reserved  for  further  consideration  the  claims  of  these 
two  firms  of  attorneys.  Afterwards  evidence  was  taken  upon  the 
issues  as  to  them.  On  December  14,  1942,  a  supplementary  decree  was 
entered  adjudicating  their  rights.  By  paragraph  5  of  that  decree  the 
court  found  as  to  the  claim  of  Black  ft  Beeraann,  Mary  had  proved  the 
allegations  of  her  pleadings  by  a  preponderance  of  the  evidence;  that 
the  writing  on  which  the  claimants  relied  as  a  contract  between  them 
was  void  for  want  of  equity,  and  denied  their  claim  to  a  lien.  Black  & 
Beeraann  relied  wholly  on  the  contract  In  writing  with  Mary  executed 
on  August  15,  1941.  They  made  no  plea  on  the  quantum  meruit  basis. 

The  answer  of  :.iary  denies  that  any  other  defendant  has  any 
lien  upen  the  property  but  admits  that  other  defendant  attorneys 
have  performed  certain  legal  services  for  which  thay  may  have  some 
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claim  for  the  amount  thereof.  Her  answer  to  the  bill  also  says 
that  defendants  other  than  Hayes  «have  performed  pertain  legal 
services   for  which  thay  may  have  some  claim  for  the  amount  thereof 
***, *  In  her  complaint  of  January  50,  1942*  she  said;  "that  she 
understands  fcfflt  olaim  Is  made  by  said  Black  and  Beermann  for  one- 
third  of  her  said  securities  aforesaid,  and  said  attorneys  Byrne, 
Keoley  and  arish  also  claim  a  like  amount  of  one- third  of  her  said 
securities  by  reason  of  some  supposed  services;  that  your  said  orator 
did  consult  said  attorneys  and  may  be  indebted  generally  to  said 
attorneys  for  a  reasonable  sum  for  what  may  have  been  done  by  them, 
the  exact  amount  whereof  is  to  your  said  orator  unknown,  but  that 
your  said  orator  did  at  no  time  authorize  or  understand  that  she 
was  authorizing  any  assignment  of  her  said  certificates  of  stock 
herein  or  interest  in  property  owned  by  her,  and  that  she  consulted 
said  attorneys  to  recover  for  her  a  share  and  interest  in  the  estate 
of  said  Stanley  Daugelov/icz  ar.  a  result  of  her  marriage  to  said 
Stanley  Daugelowlcz  on  or  about  July  5,  1941;  and  your  orator 
prays  that  said  attorneys  may  set  forth  the  nature  of  their  said 
claim  and  that  your  orator  may  be  further  advised  in  the  premises, 
but  denies  that  said  attorneys  have  any.  right,  title  or  Interest 
in  or  to  said  certificates  of  stock  and  dividends  aforesaid."  In 
paragraph  23  of  her  said  bill  she  says:   "Your  orator  herwwith  offers 
to  do  equity  herein,  to  do  and  perform  any  act  necessarily  required 
of  her  according  to  equity  and  good  conscience. " 

The  claimants  Black  &  Beermann  say  the  decree  as  to  thea 
is  manifestly  against  the  evidence.  The  finding  was  that  the  eon- 
tract  was  inequitable,  on  review  of  such  decree  the  rule  is  that  the 
findings  of  the  chancellor,  whonsees  and  hears  the  witnesses,  is 
entitled  to  the  same  weight  as  the  verdict  of  a  Jury  and  will  not  be 
set  aside  unless  clearly  and  manifestly  against  the  weight  of  the 
evidence.  Slsasser  v.  filler,  383  111.  243;  Breen  v.  City  of  Chicago, 
299  111.  App.  614;  Gorton  v»  fturatalnarn.  49  N.  E.  (2nd)  645. 
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The  uncontradicted  evidence  here  Is  to  the  effect  that 
Mary  was  somewhat  Illiterate  and  her  knowledge  of  the  English 
language  quite  imperfect.  This  court  has  pointed  out  In  another 
case  that  such  a  situation  puts  upon  a  member  of  the  bar  a  duty 
toward  a  prospective  client  and  to  the  community  which  he  should 
not  be  slow  to  recognise,  Berkos  v.  Aetna  Life  Ins.  go.,  279  ill. 
App.  243. 

The  evidence  shows  that  the  firm  of  Byrne,  Kelley  &   arish 
from  the  beginning  of  this  litigation  on  July  23,   194X,  when  their 
written  wontract  was  made*  to  August  15,  1941,  and  even  afterwards, 
until  the  employment  of  her  present  attorney,  represented  iiary.  it 
is  also  undisputed  that  when  the  habeas  corpus  case  was  decided 
against  her  she  became  dissatisfied  and  began  to  consider  employing 
some  other  attorney,  She  inquired  of  attorney  James  M.  3urke,  with 
a  view  to  employing  him.  He  replied  that  he  specialized  in  criminal 
law  and  recommended  Black  &  Beermann  as  attofneys.  skilled  in  probate 
law.   On  August  16,  1941,  with  a  Lithuanian  neighbor,  Mrs.  Bruno 
Zully,  Mary  went  to  the  office  of  Burke.  He  telephomed  to  HJK.  Black, 
who  in  a  few  minutes  came  to  his  office  and  t  en  (Burke* s  office 
being  filled  with  clients)  at  his  suggestion  Mary,  £ully  and  K*» 
Black  retired  to  Black* s  office,  which  was  in  the  same  building. 
Later,  Mr,  Charles  V.  Ghesnul,  an  attorney  and  office  associate  of 
Black  &  Beermann,  skilled  in  the  Lithuanian  language,  was  called  into 
consultation.  There  is  hopeless  conflict  in  the  evidence  as  to  what 
was  said.  There  is  no  doubt  about  what  was  done.  Before  they  parted 
Mary  had  signed  a  written  contract  drawn  by  Mr.  Black,  which  employed 
Black  &  Beermann  as  her  attorneys.   ;ith  other  things  it  says: 

"Ij  Mary  Dowgialowies,  hereby  for  myself,  my  heirs, 
executors,  administrators  and  assigns,  agree  to  pay 
my  said  attorneys  one-third  (l/3rd)  of  any  and  all 
moneys,  whether  real,  personal  or  mixed  of  every 
kind,  nature  and  description  that  I  may  receive 
through  my  said  late  husband,  or  through  him  prior 
to  his  marriage^  a?  well  as  any  and  all  moneys, 
real  estate  and  other  property  in  my  name  at  the 
time  of  the  alleged  incompetency  of  my  said 
husband,  which  sums  have  been  tied  up  by  order  of 
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the  Probate  Court  of  Cook  county,  hereby  meaning 
and  intending  to  pay  one- third  (l/3rd)  of  every- 
thing that  has  been  released  to  me  and  involved 
in  the  conservatorship  or  in  the  deceased  estate, » 

The  testimony  of  Chesnul  and  Black  tends  to  show  that 
the  provisions  of  the  contract  were  translated  and  explained  to 
Mary;  that  she  was  urged  to  take  her  time  with  reference  to  slu- 
ing; that  Black  suggested  she  take  it  home  with  her  and  look  it 
over  and  then  come  back  and  see  him  in  regard  to  any  provisions 
of  which  she  might  have  doubt,  Huay'g  testimony  and  that  of  zully 
is  to  the  effect  that  language  Hi  used  tending  to  make  Mary  believe 
that  her  then  attorneys  had  been  disloyal  to  her;  that  she  was  even 
then  so  late  it  was  not  certain  anything  could  be  done  for  her,and 
that  finally  Mr,  Black  told  her  if  she  wished  to  employ  him  she 
would  have  to  sign  the  contract  right  away,  etc.  This  was  on  Friday, 
Mary  says  that  Mr,  Black  told  her  to  come  back  the  next  Monday  and 
he  would  go  to  work  on  her   case,  she  says  she  took  the  contract  homy; 
that  it  was  read  over  to  her  in  the  Lithuanian  language  by  a  girl 
friend  (also  by  Brun.0  sully),  and  that  on  the  following  Monday  she 
went  with  £ully  to  Black*  p  office  and  told  him  he  should  correct 
the  contract,  that  there  was  a  mistake,  that  some  of  the  property 
was  her  own  money  she  had  earned  long  ago,  of  which  under  i;his 
con  raot  the  firm  would  get  one-third,   she  asked  him  to  correct  this. 
He  said  he  would  not  do  it,  that  he  wouldn't  amend  the  contract* 
She  says  she  then  left  the  contract  with  him  and  told  him,  fl  don»t 
want  that  you  should  take  my  ease".  Black  denies  this  and  claims 
that  his  firm,  as  a  matter  of  fact,  continued  to  act  for  Mary  until 
September  11,  1941,  wnen  he  received  a  letter  from  Attorney 

ron  Latter  informing  him  that  Mary  did  not  desire  to  employ  thai 
and  that  they  would  take  the  letter  as  a  formal  confirmation  of  her 
attitude  in  the  matter. 

The  evidence  indicates  that  later  Black  &  Beermann  manifested 
a  proper  spirit  of  cooperation,  wary  repeatedly  in  her  pleadings 
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admits  that  she  may  be  indebted  to  them  In  a  just  amount,  and 
this  admission  is  made  as  to  both  the  firms  of  attorneys  who  served 
her.  However,  we  regret  neither  firm  offered  specif io  evidence 
as  to  the  value  of  their  unpaid  services.  As  to  the  claim  of 
Blaflk  ft  Beerman  this  can  make  no  difference.  They  relied  solely 
upon  their  contract,  whieh  the  trial  court  held  to  be  unconscionable, 
and  that  they  therefore  could  not  recover  upon  it.  as  to  that  point 
the  issue  for  this  court  is  whether  the  finding  of  the  trial  court 
is  clearly  and  manifestly  against  the  weight  of  the  evidence.  The 
finding  of  the  trial  court  in  this  regard  had  the  same  weight  as  the 
verdict  of  a  jury.  We  cannot,  under  the  rule,  find  it  to  be  untrue, 
and  this  compels  an  affirmance  of  the  decree  in  so  far  as  Black  ft 
Be  ^rrnan  are  concerned. 

As  to  Byrne,  Kelley  ft  Grish,  while  no  expert  evidence  was 
offered  as  to  the  value  of  their  services  unpaid,  a  majority  of  the 
court  are  of  the  opinion  that  there  is  sufficient  evidence  in  the 
record  to  justify  a  finding  by  the  trial  court  that  the  amount 
allowed  to  them  (namely  $2500)  was  reasonable  and  just,  a  majority 
of  the  court  are,  however,  of  the  opinion  that  the  matters  put  into 
their  hands  for  attention  did  not  constitute  lienable  claims  within 
the  meaning  of  the  statxite  as  construed  in  the  case  of  Grossberg  ft 
Icely  v.  Knight,  266  111.  App.  183.  The  writer  of  this  opinion, 
while  nottquestloning  the  general  rule  there  stated,  does  not  agree 
that  the  case  is  applicable  and  controlling  under  the  facts  of  this 
case.  It  follows  from  what  we  have  just  said  that  the  decree  of 
the  court  as  to  the  claim  of  Black  &  Beerman  will  be  affirmed;  that 
as  t©  the  claim  of  Byrne,  Kelley  ft  Grlsh  the  decree  will  be  amended 
by  striking  the  words  giving  them  a  lien  for  $2500  and  affirming 
the  Judgment  in  their  favor  that  for  amount. 

AFFIRMED  IN  PART;  IN  PART  AMENDED, 

AND  AFFIRMED  AS  AMENDED. 

01 Connor,  P.  J.,  and  Nlrmeyer,  J.,  concur. 
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CHESTER  P.   WHITE, 


\^  )     APPEAL  FROM 

STENSON  BREWING  OOGAMY,   a^OQrp  oration,     ) 
and  JOHN  SCARMEAj^  ^^,  )  SUPERIOR  CO'JRT, 


":""*,., 


Appeal  Ol^TENSON  BREWING  CCtiPANY,   a 
corporation, 

Appellant. 


"^ 


\. 


/ 


3  22I.A.  1 

MR,  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COURT, 


In  an  arfcion  to  recover  damages  for  personal  injuries, 
brought  by  Chester  p.  white  against  John  soaroeas  and  the  stenson 
Brewing  Company,  a  corporation,  and  upon  trial  by  Jury,  at  the 
close  of  all  the  evidence  there  was  a  directed  verdict  in  favor 
of  searmeas.  The  case  as  to  tae  Stenson  Brewing  Company  was 
submitted  to  the  Jury,  There  was  a  verdict  of  guilty  with  damages 
assessed  at  the  sum  of  $3500,  with  Judgment  thereon,  from  which 
defendant  appeals. 

The  oemplaint  was  filed  June  27,  1941.  It  alleged  Scarmeas 
conducted  a  tav  rn  at  601  South  Wells  Street  in  Chicago  and  invited 
theepubllc  to  use  its  facilities;  that  there  was  in  the  floor  a 
irap  door  cover  of  an  opening  into  the  basement  thereof;  that  the 
servant  ef  the  brewing  company  negligently  left  this  trap  door  open 
and  failed  to  protect  and  guard  It,  whereby  plaintiff,  while  in  the 
exercise  ef  due  care,  fell  through  the  hole  in  the  floor  into  the 
baseaenl;  and  was  injured.  When  the  verdict  for  plaintiff  against 
defendant  was  returned,  defendant  brewery  moved  for  Judgment  notwith- 
standing the  verdict  and  for  a  new  trial.  These  motions  were  over- 
ruled/ and  Judgment  entered  on  the  verdict,  from  which  this  appeal  has 
been  perfected. 
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It  Is  contended  that  the  plaintiff's  injury  was  caused  by  his 
own  negligenoe,  or  that  at  least  he  contributed  thereto;  that  the 
court  erred  in  refusing  permission  to  defendant  brewery  to  file 
certain  pleas,  interposing  as  a  defense  that  the  defendant  corpora- 
tion and  the  employer  of  plaintiff  were  both  subject  to  the 
Workmen's  Compensation  Act,  and  that  the  action  brought  at  common 
law  would  therefore  not  lie;  that  the  amount  of  the  damages 
allowed  were  excessive,  etc 

The  accident  oh  account  of  which  plaintiff  sues  occurred 
on  the  morning  of  May  13,  1941,  in  a  tavern  conducted  by  defendant 
scarmeas  at  the  southeast  corner  of  Harrison  and  Wells  street  in 
the  City  of  Chicago.  Harrison  Street  runs  east  and  west,  and  wells 
Street  north  and  south.  The  main  entrance  to  the  tavern  was  at  the 
southeast  corner  of  Wells  and  Harrison  street.  There  was  another 
entrance  to  the  rear  on  Harrison  Street,  and  to  the  east.  A  rough 
draft  of  the  floor  of  the  tavern  is  in  evidence  by  agreement.  It 
shows  these  entrances  and  that  to  the  rear  of  the  wells-Harrison 
Street  entrance  running  east  and  west  there  as  a  bar,  and  to  the 
left  and  east  of  it  a  lunch  counter.  There  were  three  lights  in  front 
of  the  bar  and  lunch  oounter  and  one  light  to  the  rear  of  the  lunch 
counter.  Back  of  the  bar  was  another  back  bar,  so-called,  and  to 
the  rear  of  that  a  kitchen.  Against  the  east  wall  of  the  room  was 
a  phone  booth.  Bwtween  the  phone  booth  and  the  lunch  counter  was  a 
trap  door  about  four  by  four  feet  in  size  and  leading  to  the  basement 
of  the  building.  To  the  right  of  the  phone  booth  was  a  light  and 
in  the  phone  booth  itself  was  a  small  light.  Further  to  the  rear 
and  to  the  south  were  booths  used  by  patrons  and  oustomers.  There 
were  also  two  other  similar  booths  on  the  north  or  Harrison  3treet 
side  of  the  tavern. 

Plaintiff  testified  he  entered  the  Harrison-Wells  Street 
entrance  of  the  tavern  at  about  10$ 30  a«  M.  on  this  particular  morning 
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He  .was  63  years  of  age,  was  a  salesman  of  cosmetics,  soaps,  etc 
for  the  princess  pat  Company  owned  by  Patricia  Gordon.  He  worked 
on  commission  and  had  a  drawing  account  of  $40  per  week.  He  says 
he  entered  the  tavern  for  the  purpose  of  phoning  to  a  prospective 
oustoraer.  The  bartender  was  one  Edward  Bertoncini.  Plaintiff 
asked  for  a  public  telephone,  handed  a  nickel  to  the  bartender 
and  received  from  him  a  slug.  He  had  never  been  In  the  tavern 
before.  He  says  that  besides  the  bartender  there  were  three  or 
four  other  people  there,  one  a  woman.  He  asked  where  the  phone 
was.  The  bartender  said,  "Back  there",  and  made  a  motion  toward 
the  east.  Plaintiff  says  he  saw  the  small  light  in  the  phone  booth. 
It  was  darky  however,  in  the  east  part  of  the  building.  He  walked 
toward  the  light  he  saw  in  the  booth,  taking  steps,  he  says,  of  about 
six  Inches  at  a  time,  and  fell  through  the  trap  door,  which  was  open, 
into  the  basement,  without  seeing  the  opening. 

This  door  was  used  to  deliver  beer  to  the  basement.  ,;r. 
Nahrstadt  was  the  driver  for  the  defendant  brewing  company  s-nd  had 
been  delivering  beer  to  the  tavern  through  this  trap  door  to  the 
basement  for  more  than  three  years.  On  this  particular  morning 
Nahrstadt  says  the  bartender  told  him  they  would  take  three  barrels. 
He  had  opened  the  trap  door  according  to  the  usual  custom  and 
barricaded  it  with  chairs  on  three  sides,  then  rolled  in  the  barrels 
of  beer.  He  then  wentbto  the  basement  to  place  the  barwels  there  and 
while  he  was  there  plaintiff  came  through  the  trap  door  into  the 
basement.  That  is  the  quite  oertain  thing  about  she  whole  occurrence. 

Plaintiff  says  it  was  very  dark  and  that  as  he  approached 
the  trap  door  he  could  not  see  It.  Four  or  five  other  witnesses  say 
that  the  lights  were  on  and  that  the  trap  door  was  barricaded,  but 
apparently  the  Jury  believed  the  plaintiff  rather  than  the  four  or 
five  witnesses  who  testified  to  the  contrary,  if  the  testimony  of 
these  four  or  five  witnesses  was  taken  to  be  true,  plaintiff  would 
have  been  guilty  of  contributory  negligence,  aaea  matter  of  law, 


c 

12  &  bBbsnt-d  «©cf 
..•^ijBcr  a  &\bb  6        .  ■.■••rc'iecf 

i  t 

,  -  <     ■'  -    xia 

,  ■ 

■ 

asteead 

o 

•■.         ,:  ■-,.  xacf 

• 

XiaEw 
.eon  •   rx9iHea«tf 

X&a  ae  .  o  ovit  to  - 

< 

teatm  evil 

,  -93f*J    8JJW    »' 


4. 

as  the  defendant  contends.  But  the  testimony  of  the  plaintiff  was 
contrary  to  that  of  the  other  witnesses  -  the  bartender,  the  beer 
driver,  the  lady  who  worked  in  the  kitohen,  and  one  or  tv/o  other 
witnesses  who  were  present.  The  defendant  does  not  contend  that  the 
verdiot  As  contrary  to  the  weight  of  the  evidence  but  asks  us  to 
hold,  as  a  matter  of  law,  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence  which  bars  his  recovery,  citing  as  authorities 
Illinois  Central  R.  R.  Qo.  v,  Oswald,  338  111.  270,  275  J  Pollard  v, 
Broadway  central  Hotel  Corp.,  269  111.  App«  77?  81;  Swanson  v.  Peter 
Sohoenhofen  Brewing  Co.,  215  111,  App»  185,  It  may  possibly  be  that 
the  veMiot  ©f  the  Jury  on  this  point  is  contrary  to  the  weight  of 
the  evidence,  but  defendant  does  not  make  that  point,  and  we  shall 
not,  therefore,  express  any  view  on  it«  We  are  quite  clearly  of  the 
opinion  that  in  view  of  plaintiff's  testimony  we  are  not  able  to 
hold,  as  a  matter  of  law,  that  plaintiff  was  guilty  of  contributory 
negligence  which  would  bar  her  recovery, 

We  are  more  favorably  impressed  with  the  argument  of  defendant 
that  the  aount  of  damages  alio  .ed  by  the  Jury  was  excessive.  The 
exact  distance  plaintiff  fell  does  not  appear  from  the  evidence. 
He  did  not  see  a  doctor  until  2:30  in  the  afternoon  on  the  day  on 
which  he  fell.  His  medical  expenses  re  suiting  from  the  injuries  he 
received  were  §5.00  for  an  x-ray  made  and  $8.00  tor  visits  to  a 
doctor,  who  advised  the  use  of  hot  baths.  The  x-ray  was  made  two 
months  after  the  accident  and  disclosed  a  chip  fracture  of  the  olecranon 
process.  Plaintiff  testified  that  he  felt  some  pain  and  was  numb, 
but  there  is  no  proof  of  loos  of  time  which  reduced  the  wages  he 
received, 

A  more  serious  question  is  raised  by  the  contention  of  defen- 
dant that  the  court  erred  in  denying  a  motion  of  the  defendant  for 
leave ,  after  plaintiff  rested,  to  file  an  additional  plea  setting 
up  the  Workmen's  Compensation  Act  as  a  complete  defense  to  the  action. 
This  motion  was  made  after  the  defendant  had  moved  the  court  for  an 
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instructed  verdict  in  ite  favor  and  the  court  had  denied  the  motion. 
The  motion  was  not  supported  by  an  affidavit  showing  diligence  but 
defendant  offered  to  testify  (and  the  court  evidently  considered  his 
offer,  as  true)  that  up  to  noon  of  the  day  he  asked  leave  to  file 
the  plea  he  did  not  know  plaintiff  went  into  the  tavern  for  any 
purpose  connected  with  his  employment;  that  he  (the  attorney)  asked 
the  employer  if  plaintiff  was  on  her  business  at  the  time  he  was 
injured,  and  the  employer  said  she  did  not  know.  It  Is  apparent, 
as  already  stated,  since  the  accident  ooeurred  on  May  13,  1941,  and 
the  suit  v»as  one  for  personal  injury,  the  Statute  of  Limitations 
would  expire  in  two  years.  The  complaint  was  filed  June  ,'7,  1941,  and 
the  defendant  filed  its  answer  July  21,  1941.  Trial  notice  was  given 
July  25,  1941.   The  case  was  called  for  trial  on  May  25,  1943,  which 
was  more  than  two  years  after  the  happening  of  the  accident.  The 
defendant,  for  the  purpose  of  discovery,  took  the  plaintiff *s 
deposition  on  April  6,  1942. 

It  seems  to  be  admitted  by  the  parties  that  the  question  of 
leave  to  file  this  plea  was  one  which  called  for  the  exercise  of  the 
sound  Judicial  discretion  of  the  trial  judge.  The  law  on  this  subject 
is  stated  in  Illinois  Revised  statutes,  Chapter  7,  section  1,  and 
Section  46  of  the  Civil  Practice  Act  (Smith-Hurd's  Anno.  Stat.,  Chap. 
110,  par.  170  (1),  (2)  and  (3).) 

The  statutory  proceedings  provided  by  the  workmen's  compensa- 
tion Act  in  Illinois  seems  to  provide  the  only  remedy  available  to 
an  injured  employee,  where  both  the  employee  and  the  employer  are 
under  the  Act  and  the  employee^  at  the  time  he  receives  his  injury,  is 
in  the  course  of  his  employment.  Section  13  of  the  Act  vests  in  the 
Industrial  commission  all  the  powers  and  duties  which  had  been 
formerly  given  to  the  Industrial  Board.  Sectfcon  19,  paragraphs  (a), 
(b)  and  (e),  prescribe  the  manner  of  procedure  In  the  Commission  and 
paragraph  (f),  (1)  and  (2),  provides  what  court  shall  have  Juris- 
diction to  review  decisions  of  the  Commission,  the  powers  to  be 
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exercised  by  such  court*  the  manner  ©i  procedure  to  reaoh  the  courts 
and  the  procedure  in  such  courts.  In  Biles  v.  Industrial  Commission, 
375  111,  107,  113,  the  supreme  Court  said: 

"Proceedings  under  this  act  are  purely  statutory 
and  the  circuit  court  can  obtain  Jurisdiction  to 
review  such  proceedings  only  in  the  method  pre- 
scribed by  the  Act*  » 

If  we  read  this  together  with  the  sections  of  the  Act  above 

referred  to,  we  seem  to  be  compelled  to  the  conclusion  that  the 

function  ©f  trying  cases  that  are  within  the  provisions  of  the  Act 

is  exclusively  in  the  commission  and  the  right  to  review  such  trials 

is  vested  in  circuit  courts,  city  courts  and  the  superior  court  ©f 

Cook  Countyj  that  the  Jurisdiction  of  these  oourts  on  review  is 

obtained  through  the  writ  of  certiorari  Issued  to  the  Commission, 

and  that  the  proceedings  0f  such  courts  must  conform  to  that  writ. 

Therefore,  if  the  injured  person  and  his  employer  are  both  under 

the  Act,  there  can  be  no  question  as  to  where  and  how  their  respeative 

rights  and  liabilities  are  to  be  determined* 

Chapter  143,  §6,  Jones  111.  Stats.,  1939,  provides: 

"N©  common  law  or  statutory  right  to  recover 
damages  for  injury  or  death  sustained  by  any 
employee  while  engaged  in  the  line  of  his 
duty  as  such  employee,  other  than  the  compen- 
sation herein  provided,  shall  be  available  to 
any  employee  who  is  covered  by  the  provisions 
of  this  Act." 

Section  29  covers  any  case  where  a  third  person,  bound  by 
the  Act,  is  alleged  to  have  oaused  the  injury  to  any  employee  of 
another  employer,  who  is  also  under  the  Act,  and  provides  that  the 
right  of  action  ©f  the  injured  employee  shall  be  transferred  t© 
the  injured  employees  employer.  This  section  was  considered  by 
the  Supreme  Court  in  0 ' Brien  v.  Chicago  City  Ry.  Co.*  305  111.  244, 
255;  where  the  court  said: 

•The  common  law  right  of  action  of  an  employee 
against  any  other  person  than  his  employer  for 
negligently  injuring  him  in  tfce  course  of  his 
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employment  where  such  other  person  is  bound  by 
the  provisions  of  the  Workmen's  Compensation 
Aot  is  abolished." 


See  also  the  later  cases  of  Thornton  v.  Herman,  380  111. 
541,  and  Taylor  v.  Boston  Store,  (abst.)  321  111.  App«  301. 

It  would  seem>  the  law  being  as  stated  in  these  oases, 
if  the  pleas  offered  by  defendant  were  true,  the  su  posed  cause 
of  action  upon  which  plaintiff  sued  never  existed.   If  the  employer 
of  plaintiff  and  the  defendant  were  both  under  the  workmen's 
Compensation  Act>  then  the  only  question  the  superior  court  could 
determine  was  whether  plainti  f,  at  the  time  he  received  his  injury* 
was  in  the  course  of  his  employment.  The  certificates  offered  with 
the  pleas  tended  to  show  that  both  employers  were  under  the  Act 
at  the  time  of  the  accident.  The  evidence  of  plaintiff  finally 
tended  to  show  that  he  was  at  the  time  he  received  his  injury  in  the 
course  of  his  employment.  Defendant  then  asked  leave  to  file  his 
plea*  If  the  matter  xswac  set  up  in  the  plea  was  not  in  fact  true, 
plaintiff  would  have  had  the  right  tonraiee  the  issue  by  a  reply 
thereto.  Even  prior  to  the  enaotment  of  the  Civil  practice  ct  the 
courts  of  this  state  were  not  slow  to  allow  filing  of  pleas  in  the 
interest  of  Justice,  The  practice  in  that  regard  is  well  illustrated 
by  the  cases  ©f  Clark  v.  Wisconsin  Central  Ry.  Co.,,  261  111.  407, 
411-12,  and  Carlson  v.  Johnson,  263  111.  556,  562-63. 

For  the  error  in  denying  leave  to  file  this  plea  the 
Judgment  is  reversed  and  the  cause  remanded, 

REVERSED  AND  REMANDED, 


Nlemeyer,  J,,  concurs, 
OfConnor,  p.  J.,  dissents. 
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THE  NATIONAL  SUPPLY  COMPANY-MIDWEST, 
a  corporation, 

Appellant, 


JAY  E.  BURNS 


) 


)  Appeal  from 

Clroult  Court> 


Appellee* 


Cook  County, 


1  3  22I.A/181' 


MR.  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COURT. 


In  an  action  tried  by  the  court  on  April  24,  1943,  there 
was  a  finding  for  defendant  with  judgment  thereon,  from  which 
plaintiff  appeals. 

The  original  suit  was  filed  March  4,  "1950,  as  an  action 
in  debt,  based  on  «h  alleged  Judgment  recovered  by  plaintiff 
against  defendant  on  April  12,  1929,  in  the  District  Court  of  the 
State  of  Wyoming.  Defendant  was  served  and  filed  a  plea  denying 
the  validity  of  the  Wyoming  Judgment  for  lack  of  Jurisdiction  in 
the  Wyoming  court.  November  27,  1941,  the  common  law  pleadings 
were  abandoned  and  plaintiff  filed  an  amended  complaint  under  the 
Civil  Practice  Act.  This  complaint  was  based  on  the  original 
transaction  said  to  have  been  for  goods  sold  and  delivered  by 
plaintiff  to  defendant  and  an  account  thereon  said  to  have  been 
stated  on  April  12,  1929,  for  a  balance  due  of  $1,848.96,  with 
interest.  The  answer  of  defendant  set  up  that  the  cause  of  action 
set  up  in  the  amended  oompaaint  was  a  different  cause  of  action 
from  that  stated  in  the  original  declaration  and  that  the  claim 
alleged  to  be  due  was  barred  by  the  Statute  of  Limitations  of  this 
state.  Plaintiff  made  a  motion  for  a  summary  Judgment,  The  pleadings 
were  all  verified,  and  defendant  filed  affidavits  in  opposition. 
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November  20,  1942*  an  order  was  entered  granting  leave  to  defendant 

to  file  an  additional  answer  to  the  amended  declaration.  The  answer 

was  filed  November  23,  1942*  and  set  up  that  the  oause  of  aotion 

stated  In  the  amended  complaint  did  not  accrue  to  plaintiff  at  any 

time  within  ten  years  before  the  filing  of  its  amended  complaint; 

that  the  oause  of  action  set  up  in  the  amended  complaint  was  different 

from  that  alleged  in  the  original  complaint,  and  that  the  cause  was 

barred  by  the  statute  of  Limitations,  November  23*  1942,  the  court 

entered  a  finding  that  the  issue  raised  by  the  defendants  pleading 

of  the  Statute  of  Limitations  was  one  of  fact  and  should  be  tried  by 

a  Jury  and  that  this  was  the  only  issue  remaining  to  be  tried.  The 

motion  for  summary  Judgment  was  therefore  overruled.  The  court  then 

heard  the  evidence  with  the  result  as  above  stated. 

Plaintiff's  theory  is  first  that  the  suit  is  based  on  a  writing 
within  the  meaning  of  section  16,  Chapter  33  of  the  Illinois  Revised 
Statutes*  which  provides  a  ten  year  limitation  for  aotion  brought 
on  bonds,  promissory  notes*  bills  of  exchange*  written  leases* 
written  contracts*  »or  otrwr  evidences  of  indebtedness  in  writing". 
Plaintiff's  theory  is  that  since  there  were  letters  from  defendant 
acknowledging  the  Justness  of  the  account,  its  action  was  based 
upon  such  a  writing,  and  that  the  ten-year  statute  was  applicable. 
In  that  connection  plaintiff  also  contends  defendant  wad  absent  from 
the  State  of  Illinois  for  four  and  one-half  years  after  the  comaence- 
ment  of  the  action  and  that  under  section  18  of  the  limitations  act 
the  statute  would  not  run  during  the  time  of  his  absence  from  the 
state  and  the  action,  therefore,  is  not  barred  on  its  face  as  It 
otherwise  would  be.  plaintiff  further  contends  (citing  Metropolitan 
Trust  Co.  v.  Bowman  Dairy  Co.,  369  111.  222,228)  that  at  any  rate 
the  amended  statement  of  claim  relates  back  to  the  date  of  the  filing 
of  the  suit  and  for  that  reason,  also,  the  claim  is  not  barred. 

Close  questions  often  arise  as  to  whether  a  given  suit  is 
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based  on  a  written  contract  wltain  the  meaning  of  the  section 
of  the  statute  relied  on.  The  general  rule  seems  to  be  that 
written  admissions  merely  are  not  sufficient;  that  where  oral 
evidence  is  necessary  in  order  to  prove  the  contract  on  which  the 
suit  is  based,  the  suit  itself  is  regarded  as  based  upon  an  oral 
and  not  a  written  contract.  This  will  appear  from  an  examination 
of  Toodsjr.    llama,  142  ill.  269;  Knight  v.  St.  Louis.  Iron 
Mountain  &  southern  ay.  Co.,  141  111.  110,  and  ftates  v.  Bates 
Machine  co.»  230  111.  619.  That  there  are  cases  close  upon  this 
point  will  be  noticed  by  a  comparison  of  these  with  Ruettinger  v. 
3ohulman«  293  111.  App.  285,  and  ffrossfeld  &  Hoe  Qo«  v.  zuckerman, 
192  111.  App.  90.   ve  are  disposed  to  hold,  in  view  of  all  the 
evidence,  that  the  amended  complaint  was  based  on  an  oral  rather  than 
a  written  contract,  but  that  it  is  unnecessary  to  decide  that  question 
here. 

In  the  last  analysis  the  case  turns  on  the  issue  of  fact  as 
to  whether  the  contention  of  plaintiff  that  four  and  one-half  years 
after  the  accrual  of  the  action  should  be  deducted  in  fixing  the  time  of 
limitation  of  the  action  under  the  statute,  because  of  defendant's 
absence  from  the  state.  There  was  much  evidence  taken  on  that  point. 
The  court  found  for  the  defendant,  and  it  is  not  argued  that  the 
finding  is  against  the  weight  of  the  evidence. 

The  only  contention  left  is  whether  the  cause  of  action  set 
up  in  the  amended  complaint  relates  back  to  the  original  declaration 
filed  March  4,  1930,  by  reason  of  section  46  of  the  Civil  Practice 
Act.  Plaintiff  says  it  does,  relying  on  Metropolitan  Trust  Co.  v. 
Bowman  Dairy  Co.,  369  111.  222,  construing  section  46*  as  already 
stated,  the  original  action  here  was  an  action  in  debt,  filed  March 
4,  1330,  based  on  an  alleged  Judgment  recovered  April  12,  1929,  in 
the  State  of  Vyoraing.  The  Bowman  ease  makes  the  identity  of  the 
action  itself  depend  on  whether  the  amended  complaint  Is  based  on 
the  same  "action  or  occurrence H.  During  the  trial  here  plaintiff 
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withdrew  its  claim  based  on  the  Wyoming  Judgment.  The  original 
oomplaint  was  not  only  withdrawn  but  was  in  its  nature  and  quality 
quite  distinct  from  the  nature  and  quality  of  the  demands  •«$.  up 
in  the  amended  complaint.  The  difference  between  an  action  for 
debt  and  one  for  goods  sold  and  delivered  on  stated  account  are 
deep  and  fundamental  in  their  nature.  The  amended  complaint  did 
not  relate  back* 

The  Judgment  will  be  affirmed, 

AFFIRM  . 
01 Connor  P, .J#,  ana  Niemeyer,  j,,  concur. 
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^4*^.      ClHC»riT  COURT, 


ARLINGTON  FAIi' 3.^00:  , 

a  corporation^ 

Appellant. 


Wi.   JUSTICE  NIKKEYSR  DELIVERED  THE  OPINION  OF  WR   COURT. 

Defendant  appeals  from  a  judgment  of  $5,100  entered  against 
it  on  plaintiff «s  elaim  for  commissions  as  a  real  estate  broker  in 
the  sale  of  defendant's  farm  and  equipment  to  the  Gurtiss  Candy 

The  undisputed  evidence  shows  that  defendant  inserted  an 
advertisement  in  the  Sunday-Marsh  15,  1942  issue  of  the  Chicago 
Tribune  for  the  sale  of  the  farmj  plaintiff  got  in  touch  with 
Leonard  K«  Bernard,  an  officer  of  the  defendant  representing  it 
in  the  transaction,  introduced  himself  as  a  real  estate  broker 
and  stated  that  he  had  a  good  many  prospects  to  whom  he  would  like 
to  submit  the  property;  plaintiff  was  given  several  pictures}  he 
attempted  to  sell  the  farm  to  a  Mr  .Mac  .Donald ;  about  the  middle  of 
June,  Bernard  advised  plaintiff  that  he  did  not  think  MacDonald  was 
in  a  financial  condition  to  carry  through  the  transaction,  and  said  to 
plaintiff,  "YJhy  don't  you  get  ahold  of  a  men  like  Mr.  Schnering  of 
Curtiss  candy  Company,  who  has  money  to  buy  the  place. »  On  June  18 
plaintiff  wrote  3chnerlng  at  his  place  of  business,  giving  informa- 
tion concerning  the  farm,  its  location,  buildings  and  equipment,  and 
offering  it  equipped  for  $150,000,  or,  the  land  and  buildings  for 
#90,000;  he  also  stated  that  he  would  call  on  3ohnering  some  evening 
and  show  him  some  pictures  of  the  place;  this  letter  was  received 
by  Schnering  not  later  than  June  22,  1942;  on  that  day  so  jnering 
communicated  with  Bernard  and  made  an  appointment  to  examine  the 
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property  th©  following  day  at  S  o'clock  in  the  afternoon}  schnerlng 
examined  the  property  and  had  several  conversations  with  Bernard 
at  the  fam  and  in  th©  latter' s  office;  on  July  5,  1942  a  contract 
dated  July  3  was  signed  for  the  sale  of  the  farm  to  the  Curtlss 
Candy  Company  for  •<>1Q2,000  -  $52,000  of  which  was  to  be  paid  in  cash 
and  the  remaining  §50,000  represented  by  a  10  year  mortgage;  the 
deed  to  the  Jurtiss  Candy  Company,  dated  August  7,  was  recorded 
August  18,  1942.  After  writing  the  letter  of  June  18,  plaintiff 
saw  sehnering  at  his  home  on  two  occasions,  and  on  Juljt  3  telephoned 
and  offered  to  drive  him  to  the  farm;  this  offer  was  rejected. 
Plaintiff  had  no  further  conversations  or  communications  with 
Sohn  ring.  On  July  7  Bernard  told  plaintiff  that  he  thoAght 
sehnering' s  idea  was  to  deal  direct  with  Bernard  and  pay  the  broker 
as  little  as  possible,  plaintiff  had  no  conversation  with  Bernard 
after  that.  Plaintiff  was  never  with  Schnerlng  at  the  farm  or  present 
at  any  of  the  negotiations  or  transactions  between  Schnerlng  and 
Bernard.  Plaintiff  did  not  learn  of  th©  closing  of  the  deal  until 
August  9,  when  told  b>:  the  herdsman  on  the  farm. 

Svidence  on  behalf  of  th©  plaintiff  tends  to  show  that  when 
Bernard  suggested  that  plaintiff  get  hold  of  a  man  like  Schnerlng, 
plaintiff  said,   "If  a  deal  Is  made  with  schnerlng  1  will  get  full 
commission,  is  that  right? »  -  and  that  Bernard  said  «©«  £., "  and 
gave  plaintiff  further  details  about  the  farm;  that  plaintiff  first 
saw  Schnerlng  at  his  home  on  the  evening  of  June  20  when  schnerlng 
admitted  receiving  plaintiff's  letter  and  was  shown  the  pictures 
of  the  farm;  that  plaintiff  again  saw  Schnerlng  at  his  home  on  June 
26,  at  the  suggestion  of  Bernard,  when,  at  schnerlng' e  request, 
plaintiff  promised  to  try  to  get  the  farm  at  a  lo  ;er  price,  but 
didn't  carry  out  the  promise;  that  plaintiff  saw  Charles  Bernard, 
a  brother  of  Leonard,  at  the  farm  about  July  12  -  which  was  after 
the  contract  to  sell  had  been  signed  -  and  was  told  that  Charles 
didn't  think  schnerlng  had  enough  money  to  pay  down,  and  that 
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plaintiff  then  said  that  he  would  try  to  get  Sonne ring  to  pay 
more  cash,  hut  didn't  do  so.  ::>chnering  and  Charles  Bernard, 
respectively,  denied  the  latter  conversations  with  plaintiff  and 
plaintiff's  promises  to  get  a  hetter  prfcce  from  Bernard  or  to  get 
Sohnrlng  to  pay  more  money. 

Evidence  on  behalf  of  the  defendant  tends  to  prove  that  along 
In  May  1942,  Titus,  who  had  a  real  estate  broker's  license  and  was 
employed  in  the  management  of  farms  ovaied  by  Daman,  a  friend  of 
Bernard's,  informed  Gsman  that  schnerlng  was  in  the  market  for  a 
farm  similar  to  that  offered  for  sale  by  defendant;  that  Ozman  had 
met  Bowles,  one  of  the  original  partners  in  the  Curtiss  candy  company, 
in  Florida  the  preceding  winter  and  that  after  his  talk  with  Titus, 
Ozman  eomiuunicated  the  information  to  Bernard  and  also  talked  with 
Bowles  about  sohnering  with  respect  to  defendant's  farm  along  in 
May;  that  on  the  night  of  June  20,  when  plaintiff  claims  to  have 
first  visited  Schnerlng  at  his  home,  Bowles  and  his  wife  >were  guests 
at  Sohnering' s  home,  and  Bowles  then  told  schnerlng  about  defendant's 
farm;  that  plaintiff's  visit  to  sohnering' s  home  was  Just  before 
receipt  of  l&intiff's  letter;  that  on  this  visit  schnerlng  informed 
plaintiff  that  he  had  previously  heard  about  the  farm  and  didn't  need 
plaintiff's  services,  .  Bowles  did  not  testify,  it  appearing  that  for 
some  time  he  had  been  confined  to  his  home,  suffering  from  coronary 
thrombosis  and  under  doctor's  orders  to  keep  ftvg*  very  quiet."  On 
Monday,  June  22,  as  heretofore  stated,  schnerlng  got  in  touch  ^ith 
Bernard  and  made  an  appointment  to  visit  the  farm  on  the  following 
day  at  3  p.  m.  Plaintiff's  original  type  written  le  ter  to  gehnerlng 
was  produced  by  the  latter  and  received  in  evidence;  it  bears  a 
notation  in  ink  »unl  2127,"  which  the  parties  claim  is  an  abbreviation 
of  "University  2127"  -  Bernard's  telephone  number;  it  also  bears  the 
notation  *3  *tt* "  Upon  the  evidence  the  jury  found  for  the  plaintiff, 
and  the  court  entered  Judgment  on  the  verdict.  There  is  no  complaint 
about  the  instructions. 
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Defendant  oonten&§  that  during  the  arguments  on  its  motion 

for  Judgment  notwithstanding  the  verdict,  or  in  the  alternative 

for  a  new  trial,  the  trial  oourt  expressed  its  opinion  that  the 

verdict  was  manifestly  against  the  weight  of  the  evidence  and  did 

not  support  the  Judgment.  Notwithstanding  defendant's  construction 

of  the  statements  of  the  oourt,  the  respective  motions  were  denied, 

and  we  are  governed  by  what  the  oourt  did  rather  than  what  it  said. 

Upon  an  examination  of  the  reoord  we  think  the  ./question  presented 

I 
was  a  question  for  the  Jury  and  we  cannot  say  that  its  finding  is 

manifestly  against  the  weight  of  the  evidence. 

Defendant  argues  that  as  a  matter  of  law  the  plaintiff  has 
not  shown  that  he  was  the  procuring  cause  In  the  sale  of  the  farm  to 
the  Curtiss  Candy  Company.  The  law  applicable  to  the  facts  before  us 
ia  Stated  in  Rlg&on  v.  j  lore ,  226  111.  382,  and  Hafner  v.  Herron, 
165  111.  242,  cited  by  both  of  the  parties.  If  the  Jury  believed 
plaintiff's  statement  that  Bernard  promised  to  pay  him  full  com- 
missions if  a  sale  was  made  to  Sohnering,  the  case  is  brought  direotly 
within  Baker  v.  Murphy,  105  111.  App.  151,  cited  by  plaintiff,   If 
the  Jury  disbelieved  the  testimony  on  behalf  of  the  defendant  tending 
to  show  that  Bowles  had  first  brogght  defendant's  farm  to  the 
attention  of  sohnering,  then  we  have  a  case  in  which  the  real  estate 
broker,  at  the  suggestion  of  the  owner  of  the  property,  has  brought 
the  property  to  the  attention  of  a  prospective  buyer.  The  broker 
would  then  be  entitled  to  commissions*  even  though  owner  and 
purchaser,  after  the  broker  had  submitted  the  property,  elected  to 
deal  together  and  to  the  exclusion  of  the  broker. 

Finding  no  error  in  the  reoord,  the  Judgment  is  affirmed. 

AFFIRMED. 
0!Gonnor,  P.  J.,  and  Matflhett,  J.,  concur. 
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Gen.    No.      9914. 


Abstract/ 


nda  No.   13. 


IN  THE 

APPELLATE  COURT  OP  ILLINOIS 

SECOND   DISTRICT 


u  m<w  1  •ri® 


OCTOBER  TERM,    A.    D.    1943. 


ELIAS  H.   TRUMBO,   Administrator  of  the 
Estate  of   Jeannette  Trumbo,    deceasedj 
HARRY  HAROLD,   Administrator  of  the 
Estate  of  Dale  Harry  Harold,    deceasedj 
JASt)N  MILLS,   Administrator  of  the 
Es'tate  of  Eathel  Hills,   deceased;   and 
FLOSSIE  CHARLESON,    Administratrix  of 
/  the  Estate  of  Warren  Ellis  Taplin, 
deceased, 


Plaintiffs-Appellees, 


vs. 


CHICAGO,  BURLINGTON  &  QUINCY  RAIL- 
ROAD COMPANY,  a  Corporation, 

Defendant -Appe llant . 


Appeal  from 
Circuit  Court, 
La  Salle  County, 


WOLFE,  —  J. 

The  Village  of  Leland  is  located  in  the  Northern 
part  of  LaSalle  County.   The  Chicago,  Burlington  and  Quincy 
Railroad  Company  was  possessed  of,  and  operated  a  double  track 
railroad  extending  through  LaSalle  County  in  an  easterly  and 
westerly  direction  and  passed  through  the  Village  of  Leland. 
A  short  distance  south  of  the  railroad  tracks  is  the  United 


jwiJadA 


,kLQQ      .oil    .neD 


(?'■■- 


-  .  .. 


T.      - 


wiIIbi  odj-  "ic  vtalb  too 


2. 

States  Highway  No.  34.  The  principal  street  in  the  Village 
of  Leland  is  Main  Street,  which  connects  with  the  United  States 
Highway  No.  34.   Main  Street  crosses  the  railroad  tracks  of 
the  Chicago,  Burlington  and  Quincy  Railroad.  There  are  two 
main  tracks,  one  for  the  eastbound  traffic  and  one  for  the 
westbound  traffic  and  two  switch  tracks  where  Main  Street 
crosses  the  railroad.   On  November  10,  1941,  Jeannette  Trumbo, 
Dale  Harry  Harold,  3a the 1  Mills  and  Warren  Ellis  Taplin  had 
been  visiting  in  the  home  of  Mrs.  Ekdahl  who  lived  approximate- 
ly two  blocks  northwest  of  the  railroad  crosaing  in  the  Village 
of  Leland,   They  left  the  home  of  Mrs.  Ekdahl  at  about  2:00 
o'clock  in  the  morning.  They  were  riding  in  an  automobile  and 
as  they  were  crossing  the  railroad  track  at  Main  Street,  a 
freight  train  of  the  defendant  was  being  driven  in  an  easterly 
direction  at  the  rate  of  50  miles  per  hour,  and  collided  with 
the  motor  car  and  the  occupants  of  the  car  were  killed. 

Elias  H.  Trumbo,  Administrator  of  the  Estate  of 
Jeannette  Trumbo,  deceased,  started  a  suit  in  the  Circuit  Court 
of  LaSalle  County  for  damages  sustained  by  reason  of  the  death 
of  plaintiff's  intestate. 

It  is  charged  in  the  complaint  that  the  crossing 
in  question,  was  dangerous  and  hazardous j  that  there  were 
buildings  along  the  north  side  of  the  track  which  obstructed 
the  view  of  parties  crossing  from  the  northj  that  on  account  of 
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the  dangerous  and  hazardous  nature  of  said  crossing,  the  railroad 
company  maintained  gates  at  the  crossing  and  operated  them  from 
5:10  a.m.  until  10:30  p.m. 

"That  at  that  time  it  was  the  duty  of  the  defendant  to 
operate  the  gates  at  said  crossing  or  maintain  a  watchman,  or 
install,  maintain  and  operate  an  adequate  signal  device  to  give 
warning  of  the  approach  of  trains  at  all  times,  both  day  and 
night,  to  persons  lawfully  travelling  upon  said  street  and 
approaching  and  crossing  said  tracks  and  to  exercise  reasonable 
care  in  the  operation  of  its  locomotives  and  trains  of  cars 
as  they  approached  said  street  crossing  so  as  not  to  injure  or 
kill  persons  lawfully  upon  said  street  and  approaching  and 
crossing  over  said  tracks. 

"The  complaint  further  alleges  that  the  defendant,  in 
the  night  time,  at  about  the  hour  of  2:15  o'clock  A.M.  on 
said  day,  by  and  through  its  employees,  servants  and  agents, 
drove  and  operated  a  locomotive  engine  with  a  train  of  freight 
cars  in  an  easterly  direction  upon  said  railroad  and  over  and 
across  the  intersection  thereof  with  said  Main  Street  in  said 
Village  of  Leland* 

"That  plaintiff's  Intestate  was  then  and  there  riding  as  a 
passenger  and  guest  in  a  southerly  direction  in  a  certain  auto- 
mobile on  said  Main  Street  in  said  Village  of  Leland  and  crossing 
said  tracks  of  the  defendant  at  the  intersection  thereof  with 
Main  Street . 

"That  the  locomotive  engine  of  the  defendant  then  and 
there  ran  into  and  struck  the  automobile  in  which  plaintiff's 
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4. 
intestate  was  riding,  as  aforesaid,  with  great  force  and 
violence,  and  plaintiff's  intestate  was  then  and  there  struck 
with  great  force  and  violence  and  killed. 

"That  at  the  times  herein  mentioned  plaintiff's  intestate 
was  in  the  exercise  of  due  care  and  caution  for  her  own  safety. 

"That  the  death  of  plaintiff's  intestate  was  caused  by 
one  or  more  of  the  following  acts  of  negligence  on  the  part 
of  the  defendant  prior  to  and  at  the  time  of  the  death  of 
plaintiff's  intestate,  as  aforesaid. 

"(a)  The  defendant  carelessly  and  negligently  failed  and 
neglected  to  operate  the  gates  at  said  crossing. 

"(b)  The  defendant  carelessly  and  negligently  failed  to 
maintain  a  watchman  at  said  crossing  to  give  warning  of  the 
approach  of  t rains . 

"(c)  The  defendant  carelessly  and  negligently  failed  to 
maintain  and  operate  a  signal  device  at  said  crossing  to  give 
warning  of  the  approach  of  trains. 

"(d)  The  defendant  so  carelessly  and  negligently  operated 
and  managed  said  locomotive  and  train  of  cars  that  it  ran  into 
and  against  the  automobile  in  which  plaintiff's  intestate  was 
riding  and  caused  her  death. 

"(e)  The  defendant  carelessly  and  negligently  operated 
said  locomotive  in  that  no  bell  of  at  least  thirty  pounds  weight 
or  steam  whistle  on  said  locomotive  were  rung  or  whistled  by  the 
engineer  or  fireman  at  a  distance  of  at  least  eighty  rods  from 
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5. 
said  crossing  and  kept  ringing  or  whistling  until  said  crossing 
was  reached  by  said  locomotive  engine,  in  violation  of  Section  6 
of  an  Act  entitled,  "An  Act  in  Relation  to  Fencing  and  Operating 
Railroads,"  approved  March  31,  1874. 

"(f)  The  defendant  carelessly  and  negligently  operated 
and  ran  said  locomotive  and  train  of  cars  over  and  across  said 
railroad  crossing  at  a  greater  rate  of  speed  than  was  reasonable 
and  proper  under  the  circumstances  and  greater  than  the  physical 
hazards  of  said  crossing  would  permit  with  reasonable  safety  for 
persons  lawfully  travelling  upon  said  street  and  over  said  crossing." 

Count  2  of  the  complaint  is  identical  with  Count  1,  with 
the  exception  of  Paragraph  7,  in  which  the  plaintiff  charges: 
"That  the  defendant,  by  and  through  its  employees,  servants  and 
agents,  willfully  and  wantonly  ran  and  operated  said  locomotive 
engine  and  train  of  cars  at  a  high,  dangerous  and  excessive  rate 
of  speed  and  with  a  reckless  abandon  and  conscious  indifference 
to  consequences  toward  and  against  said  railroad  crossing  and 
then  and  there  ran  into  and  struck  the  automobile  in  which 
plaintiff's  intestate  was  riding,  as  aforesaid,  with  great 
force  and  violence,  and  plaintiff's  intestate  willfully  and 
wantonly  killed. " 

Harry  Harold,  Administrator  of  the  Estate  of  Dale  Harry 
Harold,  Deceased,  Jason  Mills,  Administrator  of  the  Estate  of 
Eathel  Mills,  Deceased,  and  Flossie  Charleson,  Administratrix 
of  the  Estate  of  Warren  Ellis  Taplin,  Deceased,  each  filed  a 
complaint  identical  with  Elias  H.  Trumbo  except  as  to  heirship. 
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TTie  defendant  filed  its  answer  in  which  it  denied  that 
the  motor  vehicle  traffic  on  Main  Street  in  the  Village  of 
Leland,  crossing  said  railroad  tracks  of  the  defendant,  was 
intensive  and  heavy  both  day  and  night,  as  alleged.   The  defendant 
denies  that  said  railroad  crossing  was  a  dangerous  and  hazardous 
crossing,  and  denies  that  it  was  the  duty  of  the  defendant  to 
operate  gates  or  signal  devices,  or  maintain  watchmen  at  said 
crossing  at  the  time  and  on  the  occasion  in  question,  in  which 
the  four  persons  were  killed.   The  defendant  denies  that  three 
of  the  plaintiffs  were  guests  in  the  automobile  and  charges 
that  they  were  engaged  in  a  joint  undertaking.   The  defendant 
denies  that  the  railroad  company  acted  in  an  unlawful  and  wanton 
manner,  and  denies  that  they  were  guilty  of  any  carelessness, 
or  negligence,  as  alleged  in  the  bill  of  complaint. 

The  cases  were  consolidated  for  hearing  and  were  tried 
before  a  jury.   At  the  conclusion  of  the  plaintiffs'  evidence, 
the  defendant  entered  a  motion  asking  for  an  instruction  to 
find  the  defendant  not  guilty.   This  motion  was  overruled, 
and  the  instruction  refused.   The  defendant  then  offered  its 
evidence.   At  the  close  of  all  of  the  evidence,  it  again 
entered  a  motion  for  a  directed  verdict  and  to  find  the 
defendant  not  guilty.   This  motion  was  likewise  refused.   The 
case  was  then  submitted  to  the  jury,  which  found  the  defendant 
guilty,  and  assessed  damages  for  each  of  the  plaintiffs  at 
^4,500.00.   The  defendant  then  entered  a  motion  for  a  judgment 
notwithstanding  the  verdict,  or  for  a  new  trial.   Each  of  these 
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7. 

motions  was  overruled  and  judgment  was  entered  on  the  verdict 
in  favor  of  each  of  the  plaintiffs.   It  is  from  these  judgments 
that  this  appeal  is  prosecuted  by  the  defendant. 

It  is  Insisted  by  the  appellant  that  there  is  no  evidence 
in  the  record  showing  that  the  plaintiffs,  or  any  of  them  were 
in  the  exercise  of  due  care  and  caution  for  their  own  safety  at 
the  time  of  the  collision,  which  caused  their  death.   In  the 
appellant's  brief,  we  find  this  language:   "There  was  no  dispute 
in  the  testimony  that  the  persons  in  the  fatal  accident  were 
careful,  temperate  and  prudent  persons;  that  their  sight  and 
hearing  were  good  and  that  the  two  boys  and  Jeannette  Trumbo 
were  careful  drivers."  When  the  evidence  was  offered  to  show 
that  these  persons  wore  prudent,  careful  persons,  there  was  a 
general  objection  made  by  the  defendant,  without  assigning  any 
reason  why  the  evidence  was  not  proper.   At  the  time  this  evidence 
was  offered,  it  was  proper  to  show  the  careful  habits  of  the 
deceased,  as  tending  to  show  that  at  the  time  of  the  accident 
in  which  they  were  killed,  they  were  in  the  exercise  of  due 
care  and  caution  for  their  own  safety.   The  objection  was  made 
without  stating  any  reason  therefor.   In  Casey  vs.  Chicago  Rys. 
Co.,  269  111.,  Page  386  at  Page  390,  we  find  this  language: 
"It  was  necessary  for  defendant  in  error  to  allege  and  prove 
that  his  decedent  was  in  the  exercise  of  due  care  and  caution 
for  his  own  safety  at  the  time  of  the  accident.   In  cases  where 
there  are  no  eye-witnesses  to  the  occurrence  this  allegation 
cannot  be  proven  by  direct  testimony,  but  It  still  devolves 
upon  the  parties  seeking  recovery  to  establish  the  exercise  of 
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8. 
ordinary  care  on  the  part  of  the  deceased  by  the  highest  proof 
of  which  the  case  is  capable.   ( Collison  v.  Illinois  Central 
Railroad  Co.  239  111.  532j  Stollery  v.  Cicero  and  Proviso  Street 
Railway  Co.  243  id.  290 j  Newell  v.  Cleveland,  Cincinnati, 
Chicago  and  St.  Louis  Railway  company,  261  id.  505. )   The 
highest  proof  of  which  the  case  is  capable  may  consist  of  other 
circumstances  than  the  habits  of  the  deceased  which  would  tend 
to  raise  the  presumption  that  the  deceased  was  in  the  exercise 
of  due  care  and  caution  at  the  time  for  his  own  safety.   Where 
it  is  possible,  such  circumstances  must  be  shown.   The  absence 
of  such  circumstances  does  not  preclude  a  plaintiff,  however, 
and  if  the  case  is  not  susceptible  of  any  higher  proof,  then 
the  presumption  that  the  deceased  was  in  the  exercise  of  ordinary 
care  and  caution  for  his  own  safety  at  the  time  of  the  accident 
Is  sufficiently  raised  by  proof  that  he  was  habitually  careful, 
prudent  and  cautious  in  his  conduct.   If  the  deceased  was 
habitually  prudent,  careful  and  cautious  it  tended  to  raise 
the  presumption  that  he  was  in  the  exercise  of  due  care  and 
caution  at  the  time  he  received  the  injury  which  resulted  in 
his  death.   (Chicago,  Rock  Island  and  Pacific  Railway  Co.  v. 
Clark,  108  111.  113;  Toledo,  St.  Louis  and  Kansas  City  Railroad 
Co.  v.  Bailey,  145  id.  159.)   As  the  proof  made  relative  to  the 
habits  of  the  deceased  tended  to  raise  this  presumption  it  was 
sufficient  to  go  to  the  jury." 

As  before  stated,  when  this  evidence  was  offered,  there 
was  a  general  objection,  viz:   "I  object  to  that."  The  Court 
properly  overruled  the  objection.   The  same  question  was  decided 
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9. 
by  the  Supreme  Court  in  the  case  of  Young  vs.  Patrick,  323 
111.  Page  200  at  page  202  it  is  stated  what  is  necessary  for 
the  defendant  to  do  in  order  to  prevent  plaintiff  from  introduc- 
ing such  evidence,  and  it  is  as  follows:   "Plaintiff  in  error 
on  the  trial  introduced  a  number  of  witnesses  who  testified  as 
to  habits  of  care  on  the  part  of  the  deceased.   This  testimony 
was  admitted  over  objection  of  defendant  in  error,  the  latter 
contending  that  there  was  an  eye-witness  to  the  accident,  but 
his  counsel  did  not  state  who  the  eye-witness  was.   A  defendant 
may  not  obtain  the  benefit  of  the  rule  prohibiting  evidence  of 
habits  of  care  on  the  part  of  the  deceased  where  there  is  an 
eye-witness  unless  he  first  tender  the  name  and  address  of  a 
witness  competent  to  testify  on  the  trial."   The  evidence  of 
due  care  of  decedents  in  this  case  was  properly  admitted. 

The  following  facts  in  this  case  are  not  disputed.   The 
evidence  shows  that  the  Village  of  Leland  is  a  prosperous  village 
of  about  600  inhabitants  in  the  northern  part  of  LaSalle  County. 
Where  Main  Street  crosses  the  Chicago,  Burlington  and  Quincy 
Railroad  tracks  at  the  northwest  corner  of  the  intersection, 
is  what  is  commonly  called  a  "blind  corner. "  While  approaching 
from  the  north  to  said  tracks,  a  person  could  not  see  an 
approaching  train  coming  from  the  west  until  it  came  even  with 
the  south  side  of  the  elevator  next  to  the  switch  track  on  the 
north;  which  is  about  45  feet  from  this  eastbound  railroad 
track,   Jeannette  Trumbo  lived  about  6  miles  Northeast  of 
Ottawa,  Illinois,  and  her  sister,  Mrs.  Ekdahl,  lived  in  Leland 
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and  intended  to  go  to  Florida  on  November  10th.   Elias  H. 
Trumbo,  husband  of  Jeannette  Trumbo,  had  in  his  employ  one 
Harry  Harold  who  lived  in  his  tenant  hoiise  at  the  rear  of  the 
Trumbo  home.   He  had  a  son  named  Dale  Harry  Harold  who  was  in 
the  army  and  who  was  home  on  a  furlough.   He  had  another  soldier 
named  Warren  Ellis  Taplin,  as  a  guest  at  the  Harold  home.   Eathel 
Mills  was  a  seamstress  and  was  also  at  the  Harold  home.   They 
all  left  the  Trumbo  home  mid  took  Dale  Howard's  car  and  started 
for  Leland  to  visit  Mrs,  Ekdahl,   They  arrived  at  Mrs.  Ekdahl's 
home  about  3:30  in  the  evening  of  November  9th.   They  visited  at 
her  home  until  2:00  o'clock  when  they  started  home  and  were  all 
killed.   A  freight  train  coming  from  the  west  was  being  driven 
approximately  at  a  rate  of  speed  of  50  miles  an  hour.   The 
engineer,  who  was  sitting  on  the  right  side  of  the  engine, 
could  not  see  the  car  approaching.   The  fiz'eman  testified  he 
was  on  the  left  side  of  the  engine,  and  that  as  he  was  approaching 
the  crossing,  he  was  looking  to  see  that  the  signal  was  clear  to 
go  ahead;  that  when  he  was  within  approximately  100  feet  of  the 
crossing,  he  saw  a  car  start  to  cross  the  tracks  and  it  struck 
the  front  part  or  side  of  what  is  called  the  cowcatcherj  that 
he  noticed  the  car  was  covered  with  frost,  and  the  windows 
were  all  frosted  overj  that  the  automobile  was  travelling  35 
miles  per  hour,  and  did.  not  slacken  any  from  the  time  it  came 
into  view  until  the  collision. 

The  train  crew  testified  that  the  bell  was  ringing  and 
that  the  whistle  blew  as  the  train  came  through  the  Village  of 
Leland.   The  Leland  night  watchman  testified  that  he  was  within 
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a  block  of  the  crossing  at  the  time  of  the  collision,  and  he 
did  not  hear  any  whistle  blown;  that  his  hearing  was  good,  and 
that  if  it  had  been  blown  he  thought  he  would  have  heard  it. 
He  did  not  say  that  it  had  not  blown.   A  great  many  photographs 
were  introduced  in  evidence  to  show  the  nature  of  the  crossing. 
It  is  agreed  that  the  railroad  company  maintained  a  watchman 
and  operated  gates  at  this  crossing  from  5:10  o'clock  in  the 
morning  to  10:30  o'clock  in  the  evening. 

At  8:30  p.m.  the  time  the  plaintiffs'  intestates  drove 
over  this  crossing,  no  doubt,  the  watchman  was  guarding  the 
crossing.   A  short  distance  north  of  the  railroad  track  is  a 
sign  with  reflectors.   When  headlights  shine  upon  it,  it  shows 
the  words,  "Gates  not  working."   The  evidence  also  shows  that 
from  500  to  600  automobiles  use  this  crossing  daily;  that 
approximately  100  cars  from  10:00  o'clock  at  night  until  5:00 
o'clock  in  the  morning,  use  the  crossing.   The  evidence  is 
confusing  as  to  the  number  of  trains  that  pass  over  this 
crossing  daily.   The  operator  employed  by  the  defendant  company 
one  time  said  71  and  another  time  34. 

Mrs.  Ekdahl  lived  a  block  and  a  half  north  and  a  block 
west  of  this  crossing.   In  the  statement  of  facts  of  the 
appellant's  brief,  we  find  this  language:   "The  Ekdahl  home 
was  northwest  of  the  crossing,  and  there  were  only  two  available 
routes  to  the  crossing.   The  one  most  used  would  require  that 
the  car  be  turned  right  from  Washington  Street  onto  Main  Street 
at  a  point  approximately  114  feet  from  the  first  track  of  the 
railroad  crossing.   The  other  would  bring  the  car  onto  Main 
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Street  a  block  farther  from  the  crossing."  Vie  think  that  the 
evidence  sustains  these  statements  of  the  appellant.   It  is 
claimed  by  appellees  that  in  making  a  right-hand  turn  from 
Washington  Street  into  Main  Street  at  night,  it  is  doubtful 
if  the  automobile  lights  would  shine  upon  this  sign  which  says: 
"Gates  not  working,"  as  the  car  would  be  even  with,  or  south 
of  the  sign,  before  the  lights  could  illi  minate  it.   whether 
this  was  true  or  not,  was  a  question  for  the  Jury  to  determine. 

The  appellant  argues  that  the  evidence  fails  to  show  that 
this  was  a  dangerous  crossing,  since  it  had  been  more  than  20 
years  since  a  person  had  been  killed  at  this  same  place.   This 
evidence  was  brought  out  by  the  defendant  in  his  cross-examin- 
ation of  the  night  watchman,  Mr.  Elliott,  when  asked  the  name 
of  the  nan  who  had  been  killed,  he  said  it  was  "Yocklit.  "  The 
appellees  have  cited  to  this  Court  the  case  of  the  C.  B.  &  Q, 
R.  Company  vs.  Sunder son.   George  Gunderson  was  killed  at  this 
same  crossing  by  a  Burlington  train.   Gunderson's  widow,  Anna, 
procured  a  judgment  against  the  railroad  Co.,  for  the  unlawful 
death  of  her  husband  in  which  it  is  charged  that  the  defendant 
was  guilty  of  wilful  and  wanton  conduct,  by  running  a  train  at 
an  excessive  rate  of  speed  through  the  Village  of  Leland.   This 
Court  affirmed  the  judgment.   The  case  was  carried  to  the 
Supreme  Court  and  reported  in  174  111.  Page  495,  where  the 
Supreme  Court  affirmed  the  Appellate  Court's  decision.   The 
appellees  contend  that  this  is  an  authority  to  show  that  the 
defendant  was  guilty  of  wilful  and  wanton  conduct  in  the  operation 
of  their  freight  train  in  this  case.   We  did  not  so  consider  it, 
as  in  the  Gunderson  case,  at  the  time  of  the  accident,  the  Village 
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of  Leland  had.  an  ordinance  regulating  the  speed  of  trains  going 
through  the  Village,  and  the  evidence  shows  that  the  defendant 
was  guilty  of  violating  this  ordinance.   In  the  present  case 
the  plaintiffs  charge  the  violation  of  an  ordinance  of  the 
Village  of  Leland,  but  on  motion  of  the  defendant,  that  part 
of  the  complaint  was  stricken. 

The  appellant  argues  that  the  Court  erred  in  overruling 
it3  motion,  at  the  close  of  the  plaintiffs1  evidence,  and  at 
the  close  of  all  of  the  evidence,  f or  a  directed  verdict.   They 
contend  that  their  motion  was  a  specific  motion,  and  the  Court 
could  not  properly  overrule  the  motion,  but  could  take  any,  all, 
or  a  part  of  the  case  from  the  jury.   It  is  our  conclusion  that 
the  motions  were  general  in  character,  and  not  specific  and 
if  the  Court  was  of  the  opinion  that  the  case  should  go  to  the 
jury  on  the  negligence  counts,  the  motion  would  necessarily 
have  to  be  overruled.   In  the  case  of  Smithers  vs.  Ilenriruez, 
3G8  111,  Page  598,  we  find  this  language:   "There  was  no  error 
in  denying  the  motion  in  arrest  of  judgment.   The  claim  is  that 
the  general  verdict  cannot  supx^ort  a  judgment  because  of  the 
want  of  any  evidence  to  support  the  wilful  and  wen ton  count. 
Section  63  of  the  Civil  Practice  act  (111.  Rev.  Stat.  1937, 
chap.  110,  par.  192)  provides  that  whenever  there  are  several 
counts  In  a  complaint  based  on  different  demands,  the  court 
shall,  on  the  demand  of  either  party,  direct  the  jury  to  find 
a  separate  verdict  upon  each.   Defendant  filed  only  a  general 
motion  for  a  directed  verdict.   He  could  have  availed  himself 
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of  the  provisions  of  the  statute  by  demanding  a  separate  verdict 
on  the  different  counts,  or  he  could  have  moved  for  the  with- 
drawal of  the  wilful  and  wanton  count.   By  failing  to  do  either, 
he  is  not  in  a  position  to  complain." 

The  defendant  contends  that  the  evidence  of  the  careful 
habits  of  the  plaintiffs  was  not  a  proper  thing  to  be  considered 
by  the  jury,  because  they  produced  an  eye-witness  who  actually 
saw  the  accident.   If  the  defendant  wished  to  raise  this  question 
at  the  trial,  it  should  have  made  a  motion  to  exclude  this  evi- 
dence, but  this  was  not  done.   The  evidence  was  properly  sub- 
mitted to  the  jury  for  their  consideration,  and  it  was  for 
them  to  determine  from  the  evidence  of  careful  and  prudent  habits 
of  the  deceased  parties,  and  all  the  circumstances  in  evidence, 
whether  the  fireman  was  correct  in  his  testimony  as  to  what  he 
saw  just  before  the  collision.   The  trial  court  properly  over- 
ruled the  defendant's  motions  for  a  directed  verdict. 

The  appellant  claims  that  it  was  not  the  duty  of  the 
railroad  company  to  maintain  crossing  protection  In  addition  to 
the  Statutory  requirements,  unless  the  Illinois  Commerce  Com- 
mission requires  it.   They  contend  that  they  have  fully 
complied  with  all  the  rules  and  regulations  of  trie  Illinois 
Commerce  Commission,  therefore  there  was  no  negligence  in  any 
way  in  maintaining  their  crossing.   They  cite  several  cases  as 
supporting  this  contention.   An  examination  of  these  cases  does 
not  sustain  their  claim.   In  the  case  of  Wagner  vs.  The  T.  P. 
&  W.  Railroad  Company,  352  111.  Page  85,  on  page  90  the  Supreme 
Court  uses  this  language:   "But  regardless  of  the  situation 
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produced  by  the  failure  to  prove  an  order  of  the  commission, 
there  is  a  common  law  duty  devolving  upon  railroads  to  exercise 
such  care  and  use  such  precautions  as  will  enable  trie  traveler 
on  the  highway,  if  he  exercises  ordinary  care,  to  ascertain 
in  the  night  time  the  approach  of  a  train  over  a  street  cross- 
ing such  as  the  testimony  shows  this  one  to  have  been.   Special 
conditions  creating  special  hazards  at  crossings  require  a 
watchman,  gates  or  other  warning  to  travelers.   Opp  v.  Pryor, 
294  111.  538.  »#  A  railroad  company  in  the  running  of  its 
trains  is  required  to  exercise  ordinary  care  and  prudence  to 
guard  against  injury  to  those  who  may  be  traveling  upon  the 
public  highway  and  crossing  its  tracks.   The  fact  that  the 
statute  may  provide  one  precaution  does  not  relieve  the 
company  from  adopting  such  others  as  public  safety  or  common 
prudence  may  dictate.  "  To  the  same  effect  is  Lauer  vs.  Elgin, 
J.  &  E.  Ry.  Co.,  305  111.  App.  page  200;  Goodman  vs.  Chicago 
&  E.  I.  Ry.  Co.,  248  111.  App.  page  128  and  Willett  vs.  B.  8b  0. 
Ry.  Co.,  234  111.  App.  page  307.   Neering  vs.  I.  C.  R.  R.  Co., 
383  111.  366  at  362. 

The  complainants  in  the  present  case  charge  that  there 
was  an  unusual  and  dangerous  situation  and  cast  upon  the  rail- 
road company  extra  duties  In  the  operation  of  their  trains  and 
the  maintenance  of  the  crossings*  that  the  railroad  company 
recognized  the  duty  of  operating  gates  and  of  keeping  flagmen 
at  this  crossing  in  the  daytime  and  part  of  the  night,  for  the 
purpose  of  warning  travellers  of  the  danger  at  this  crossing. 
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Whether  it  was  negligence  on  the  part  of  the  defendant  to  fail 
to  operate  the  gates,  or  whether  a  flagman  should  have  been 
employed,  or  whether  there  should  have  been  signalling  devices 
of  some  !cind  maintained  at  the  time  of  the  accident  to  warn  the 
travelling  public  of  the  danger  at  this  crossing,  were  questions 
for  the  jury  to  decide.   Lauer  vs.  Elgin  J.  k   E.  Ry.  Co.,  305  111. 
App.  200,  supra. 

It  is  also  insisted  by  the  defendant  that  it  is  not  wilful 
and  wanton  conduct  on  the  part  of  the  defendant  to  operate  a 
freight  train  through  the  Village  of  Leland  at  any  time,  at  the 
rate  of  50  miles  per  hour.   The  plaintiff  does  not  plead,  the 
charge  of  wilful  and  wanton  misconduct  solely  on  the  ground  of 
the  speed  of  the  train  in  question.   They  charge  that  under  all 
the  circumstances  including  the  facts  that  there  was  no  watchman, 
and  the  gates  not  in  operation,  and  that  the  elevator  in  question, 
obscured  the  view  of  people  coming  from  the  north,  and  that  the 
crossing  was  a  hazardous  and  dangerous  one,  and  no  adequate 
warning  signs  given,  and  taking  all  these  matters  into  consider- 
ation, it  was  then  a  question  of  fact  for  the  jury  to  decide 
whether  the  plaintiffs  had  sustained  their  charge  of  wilful  and 
wanton  misconduct. 

What  is  wilful  and  wanton  misconduct,  is  always  a  question 
of  fact  and  varies  in  each  Individtial  case.   In  the  case  of 
Eartolucci  vs.  Pallet!,  382  111.  page  168  at  page  174  our  Supreme 
Court  in  defining,  "wilful  and  wanton  misconduct"  says:   "111  will 
is  not  a  necessary  element  of  a  wanton  act.   To  constitute  an  act 
wanton,  the  party  doing  the  act  or  failing  to  act  must  be  conscious 
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of  his  conduct,  and,  though  having  no  intent  to  injure,  must 
be  conscious,  from  his  knowledge  of  the  surrounding  circumstances 
and  existing  conditions,  that  his  conduct  will  naturally  and 
probably  result  in  injury.   An  intentional  disregard  of  a  known 
duty  necessary  to  the  safety  of  the  person  or  property  of  another, 
and  an  entire  absence  of  care  for  the  life,  person  or  property 
of  others,  such  as  exhibits  a  conscious  indifference  to  consequences, 
makes  a  case  of  constructive  or  legal  wilfulness.   Streeter  v. 
Humri chouse,  35V  111,  234;  Jeneary  v.  Chicago  and  Inter urban 
Traction  Co.  305  id.  392."  Under  the  circumstances,  as  shown 
in  these  cases,  we  think  it  was  a  question  of  fact  to  be  sub- 
mitted to  the  jury. 

Appellant  claims  that  the  Court  erred  in  giving  to  the 
jury  instructions  based  upon  wilful  and  wanton  conduct  and 
denying  and  modifying  certain  Instructions  offered  by  the 
defendant  concerning  contributory  negligence.   Plaintiffs1 
instructions  2,  3,  4,  5  and  6  stated  the  law  relative  to 
wilful  and  wanton  misconduct  and  are  practically  the  same, 
with  the  exception  of  the  names  of  the  plaintiffs.   The 
defendant's  modified  instructions  numbers  G,  9,  10,  11,  12 
and  13  are  concerning  contributory  negligence,  which  the 
Court  considered  did  not  apply  to  wilful  and  wanton  misconduct 
against  the  plaintiffs'  complaint  and  so  changed  and  modified  them 
so  they  only  applied  to  the  negligence  charged  in  the  various 
complaints,   The  Court  did  not  err  in  giving  the  plaintiffs  or 
the  defendants  modified  instructions. 
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It  is  also  charged  that  the  negligence  of  the  driver 
of  the  car  should  be  imputed  to  other  occupants  of  the  car. 
In  the  appellant's  argument,  it  is  stated:   "Negligence  of 
the  driver  of  an  automobile  ordinarily  is  not  imputed  to 
other  occupants  of  the  vehicle,  unless  they  are  engaged  in 
a  joint  enterprise. "  We  find  no  evidence  in  this  record 
that  the  parties  in  the  automobile  at  the  time  of  the  fatal 
accident  were  concerned  in  any  joint  enterprise,  but  were  as 
the  plaintiffs  claim,  guests  in  the  car;  therefore,  the  negligence 
of  the  driver,  if  any,  should  not  be  imputed  to  the  other  occu- 
pants of  the  car. 

The  defendant  complains  that  the  Court  refused  to  give 
Its  Instruction  No.  5,  which  Is  as  follows:   "The  Court  In- 
structs the  jury,  if  you  believe  from  the  evidence,  that  the 
automobile  in  which  Plaintiffs'  intestates,  Jeanette  Trumbo, 
Dale  Harry  Harold  and  Eathel  Mills,  were  riding,  approached 
the  track  upon  which  defendant' s  train  was  traveling,  the 
servant  of  the  defendant,  Polard,  had  the  right  to  assume, 
until  he  knew  to  the  contrary,  or  in  the  exercise  of  reasonable 
care  would  have  known  the  same,  that  the  said  automobile  would 
stop  to  allow  the  train  of  the  defendant  to  pass,  and  defendant 
cannot  be  charged  with  the  duty  to  slow  down  or  attempt  to  stop 
its  train  until  the  said  Polard  knew  or  by  the  exercise  of 
reasonable  care  should  have  known,  that  said  automobile  did 
not  intend  to  stop  and  let  the  train  pass. "  No  doubt  In  certain 
cases  this  Instruction  would  be  proper,  but  under  the  circum- 
stances as  appear  in  this  case,  the  instruction  should  not  have 
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"been  given.   There  is  no  charge  by  the  plaintiffs,  or  proof  in 
the  record  that  would  sustain  the  giving  of  this  instruction, 
so  the  Court  properly  refused  the  same. 

In  this  case  the  jury  had  for  their  consideration,  that  four 
careful  and  prudent  persons  were  riding  in  an  automobile.   Three 
of  them  were  experienced  and  careful  drivers.   They  had  been  over 
this  railroad  crossing  for  the  first  time,  so  far  as  the  record 
discloses  at  about  8:30  p.m.   At  that  time  the  gates  were  in 
operation  and  the  watchman  on  duty.   They  visited  at  the  home 
of  their  friend,  located  practically  two  and  one-half  blocks 
northwest  of  the  crossing.   There  is  no  evidence  of  their  drink- 
ing, or  any  misconduct  on  the  part  of  any  one.   The  probable  road 
for  them  to  take  on  going  home  was  to  drive  one  block  south,  then 
east  a  block,  and  then  a  short  distance  to  the  railroad  crossing. 
There  was  an  illuminated  sign  showing  the  words,  "gates  not 
working, M  on  the  west  side  of  the  street  between  the  crossing 
and  Washington  Street.   There  was  a  building  adjacent  to  the 
north  railroad  track  that  obstructed  the  view  of  the  decedents 
until  they  were  approximately  at  the  north  railroad  track.   There 
were  four  cross-arms,  at,  or  near  the  crossing,  which  were  studded 
with  reflector  lights.   The  railroad  gates  were  open,  and  no 
watchman  on  duty  to  warn  them  of  approaching  danger.   Other 
people  had  been  killed  at  this  same  crossing  by  the  trains  of 
the  defendant.   The  freight  train  involved  in  this  fatal  accident 
was  running  at  a  speed  of  50  miles  per  hour.   The  only  living 
person  that  saw  the  accident  was  the  fireman  of  this  train  who 
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claims  he  saw  It  at  approximately  100  feet  from  the  place 
of  the  accident.   A  train  running  at  50  miles  per  hour  is 
going  approximately  75  feet  per  second,  so  that  the  fireman  at 
the  most,  did  not  see  the  approaching  car  more  than  one  and 
one-fourth  part  of  a  second.   One  witness  says  that  he,  at  the 
time  of  the  accident,  was  within  one  block  of  this  crossing  and 
did  not  hear  a  whistle  blow,  but  there  is  evidence  that  the 
whistle  was  blown  and  the  bell  ringing.   These  facts  were  all 
presented  to  the  jury  for  their  consideration.   The  Court  did 
not  err  in  the  admission  of,  or  rejecting  any  evidence,  nor  is 
there  any  error  in  the  Court's  instructionj  therefore,  it  became 
purely  a  question  of  fact  for  the  jury  to  determine  the  guilt 
or  innocence  of  the  defendant. 

It  has  frequently  been  held  that  unless  the  appellate  court 
can  say  that  the  verdict  of  the  jury  is  against  the  manifest 
weight  of  the  evidence,  it  should  not  substitute  its  judgment 
for  that  of  the  jury.   In  the  present  case  we  cannot  say  that 
the  verdict  of  the  jury  is  against  the  manifest  weight  of  the 
evidence,  and  the  judgments  of  the  trial  court  are  affirmed. 

Judgments  affirmed. 
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BSffE  CAB  COMPANY,   Inc.,  a 
^-'corporation, 

Appellant,     )  <^/   / 

MR,  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  t>F  THE  COURT. 

John  M,  Hannaher,  his  wife  Gladys,  and  his  stepdaughter 
Corinne  M,  Hanson,  were  injured  while  riding  as  passengers  in 
one  of  defendant's  cabs  which  collided  with  an  automobile  at 
the  intersection  of  Park  avenue  and  Augusta  street  in  the 
Village  of  Hirer  Forest,  Illinois.  Their  suit  for  damages 
resulted  in  verdicts  and  judgment,  respectively,  in  the  sum 
of  $5,000  for  John  M.  Hannaher,  $1,200  for  his  wife,  and  $200 
for  Miss  Hanson,  from  whieh  defendant  appeals. 

The  accident  occurred  about  3»00  o'clock  in  the  after- 
noon on  September  27,  1941,  a  clear  fall  day.  Plaintiffs  had 
engaged  the  cab  and  were  being  driven  to  Rosary  College,  River 
Forest,  The  taxicab  proceeded  north  on  Park  avenue  in  River 
Forest,  and  at  or  in  its  intersection  with  Augusta  street  a 
collision  occurred  with  a  westbound  automobile  driven  by  Peter 
J,  Bach.  The  manner  in  which  the  accident  occurred  and  the 
circumstances  attending  the  collision  of  the  two  cars  are 
related  by  the  several  witnesses  who  testified  for  plaintiffs, 
and  Lloyd  Davidson,  driver  of  defendant's  taxicab,  who  was  the 
sole  occurrence  witness  for  defendant.  Miss  Hanson  stated  that 
"after  we  passed  Chicago  Avenue,  the  cab  did  not  stop  or  slow 
down  at  any  other  intersecting  street;"  that  the  eab  was  about 
50  feet  from  the  intersecting  street  when  she  saw  the  westbound 
car  approaching  about  35  feet  from  the  intersection;  that  the 
cab  was  going  40  to  45  miles  an  hour  approaching  the  intersec- 
tion, and  Bach's  car  was  traveling  at  a  speed  of  about  30  to 
35  miles;  and  that  before  the  crash  "I  hollered,  look  out,  the 
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car,"  but  the  driver  did  not  change  his  speed. 

Bach,  testifying  on  behalf  of  plaintiffs,  stated  that  he 
was  driving  his  automobile  west  on  Augusta  street  on  his  way  to 
work  at  Lake  street  and  Mannheim  roadj  that  Augusta  was  a  through 
street  in  Chicago,  but  not  after  it  entered  Oak  Parkj  that  he  was 
about  50  feet  from  the  curb  line  at  Park  avenue  when  he  saw  defend- 
ant's cab  100  feet  on  his  left,  going  about  50  miles  an  hour;  that 
his  speed  was  about  35  miles  an  hourj  that  when  he  saw  defendant's 
cab  he  applied  the  brakes  but  the  cab  kept  on  going,  and  when  the 
two  vehicles  collided  the  cab  was  slightly  more  than  a  foot  north 
of  the  center  line  and  three  or  four  feet  from  the  curb]  that  he 
turned  right  v?hen  the  crash  occurred  and  his  car  came  to  rest  at 
the  curb  on  the  northwest  corner  of  the  intersection,  and  defend- 
ant's cab  ended  up  north  of  the  sidewalk  on  the  west  side  of  the 
street  against  a  lamp  post  just  north  of  Augusta  street.  His  left 
front  fender,  right  front  fender  and  hood,  radiator  and  grill, 
bumpers,  headlights  and  windshield  were  all  smashed  in  the  impact 
with  defendant's  cab. 

Arthur  Pochert,  superintendent  of  streets  for  the  Village 
of  River  Forest,  testifying  for  plaintiffs,  stated  that  vehicular 
traffic  was  not  required  to  stop  at  the  intersection;  that  there 
were  warning  signs  painted  on  the  pavement  of  Park  avenue  north 
and  south  of  Augusta  street,  spread  over  a  distance  of  about  75 
feet,  with  no  signs  on  Augusta  street  at  the  time  of  the  accident, 

George  P.  Rauch,  another  of  plaintiffs'  witnesses,  was 
a  sergeant  of  police  in  River  Forest.  He  arrived  at  the  site  of 
the  accident  on  a  radio  call  and  stated  that  neither  street  was 
regarded  as  a  stop  street,  "hen  he  arrived  at  the  intersection 
the  Blue  cab  was  facing  south  on  the  northwest  corner  of  the  park- 
way between  the  curb  and  sidewalk,  and  Bach's  car  was  just  west 
of  Park  avenue,  facing  in  a  northeasterly  direction  with  its  front 
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and  he  further  testified 

end  close  to  the  north  curb  of  Augusta  street? /that  the  front 
end  of  Bach's  oar  was  smashed,  and  that  the  right  side  of  the 
cab  from  the  back  door  to  the  rear  had  also  been  smashed.  With 
a  steel  tape  he  measured  the  skid  marks  made  by  Baeh's  car  and 
found  that  they  extended  over  a  space  of  48-1/2  feet,  straight 
east  and  west* 

Lloyd  Davidson,  driver  of  the  cab,  described  the  route 
he  took  to  the  intersection  where  the  accident  occurred*  After 
he  crossed  Iowa  street  in  River  Forest,  which  is  one  block  south 
of  Augusta,  he  picked  up  speed  as  he  approached  the  intersection. 
He  was  aware  of  the  fact  that  there  were  "slow"  signs  marked  on 
the  pavement  as  it  approached  Augusta  street,  and  stated  that  he 
was  going  22  to  25  miles  an  hour,  driving  in  the  center  of  the 
northbound  lane.  As  he  approached  Augusta  street,  "probably 
fifty  feet  from  the  intersection,  I  took  my  foot  off  the  accel- 
erator and  looked  to  my  right.  On  that  corner  as  you  look  to 
your  right,  there  is  quite  a  large  residence.  It  sets  baek  and 
they  have  quite  a  bit  of  trees  and  shrubbery  in  their  front  and 
side,  Vhen  I  looked  to  my  right,  I  could  see  probably  a  quarter 
of  a  block,  one  hundred  feet,  down  Augusta*  I  did  not  see  any 
traffic  coming  from  the  east,  I  looked  quick  to  my  left  and  did 
not  see  anything  coming  from  the  west.  After  I  had  looked  to 
the  right  and  the  left,  I  was  then  up  to  the  south  end  of  the 
intersection,  the  south  curbing  of  the  intersection.  I  put  my 
foot  back  on  the  accelerator  and  started  to  look  straight  ahead 
of  me.  When  I  got  to  the  center  line  of  Augusta,  I  heard  a 
screeching  of  brakes,  I  looked  to  my  right  and  a  ear  is  coming 
toward  me  at  a  terrific  rate  of  speed.  It  was  probably  forty  or 
fifty  feet  east  ef  me,  I  put  my  foot  on  the  gas  and  tried  to  go 
forward  ahead  faster  and  at  the  same  time  pull  my  car  to  my  left 
to  get  away,  but  there  was  a  flash.  It  was  instantly  I  was  hit, 
The  right  rear  of  my  oar  was  hit  in  the  impact.  ***  I  did  net 
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hear  any  signal  from  this  westbound  car  before  the  accident 
happened;  I  did  hear  a  lot  of  screeching  of  brakes,"  On  cross- 
examination  he  testified:   "My  business  is  to  get  through  with 
my  fare  as  quickly  and  safely  as  possible.  The  faster  you  drive 
the  quicker  you  finish  your  trip,  the  more  money  you  make;  that 
is  proven  in  any  commission  job,  #**  I  was  familiar  with  the 
highway  there;  I  had  driven  northward  on  it  several  times  pre- 
viously, I  was  familiar  with  the  markings  on  the  street.  They 
had  slow  signs  and  danger  signs  commencing  back  from  the  inter- 
section of  Augusta  about  75   to  100  feet,  painted  on  the  pavement* 
I  saw  those  signs  on  this  occasion;  I  knew  what  they  meant,  I  am 
familiar  with  the  motor  vehicle  act  as  to  the  speed  in  residential 
districts,  I  know  that  twenty  miles  an  hour  is  approximately  the 
speed  to  drive  in  a  residence  neighborhood  of  that  kind,  I  was 
driving  at  approximately  that  speed.  ***  My  first  duty  would  be 
not  to  look  first  to  the  left  but  to  my  right.  I  ordinarily  look 
to  my  right;  I  did  on  this  occasion,  I  looked  to  my  right  first. 
Looking  to  my  left  there  is  a  large  house  up  closer  to  that  corner* 
My  view  wasn't  quite  as  good  to  the  west  as  it  was  to  the  east,  I 
could  see  much  better  to  the  right;  I  could  see  further  down  the 
street  to  my  right,  vvhen  I  looked  left  to  the  west,  I  was  just 
about  at  the  south  curbing  of  the  intersection.  I  was  going  about 
eighteen,  twenty  miles  at  that  time,   /hen  I  looked  to  the  right, 
I  was  back  fifty  feet,  and  I  could  see  about  one  hundred  feet  down 
Augusta,  Whilo  I  was  traveling  that  fifty  feet,  I  did  not  look 
again  to  the  east;  I  had  looked  there,  and  then  looked  to  my  left. 
Prom  the  time  I  was  fifty  feet  south  of  Augusta,  I  did  not  look 
east  again  until  I  passed  the  south  curbing  of  the  intersection. 
I  was  just  into  the  center  of  the  center  line  of  the  intersection 
when  I  looked  east  again.  The  center  of  my  ear  was  Just  about 
in  the  center  of  Augusta  street  when  I  looked  east  again,  and 
saw  something  coming  from  the  east.  I  hadn't  increased  my  speed 
then  over  what  I  had  been  going  before,  something  like  eighteen 
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or  twenty  miles  an  hour.  Going  at  that  speed,  you  might  be 
able  to  stop  a  car  in  twenty-five,  twenty-eight  feet,  *** 
My  brakes  were  perfect.  ***     I  did  not  use  my  brakes  before 
this  accident  happened,  I  took  my  foot  off  the  accelerator; 
as  I  rule,  I  touch  the  brake  pedal  when  approaching  an  inter- 
section. I  did  not  apply  them  at  that  time,  either  before 
or  after  the  accident," 

It  is  first  urged  as  ground  for  reversal  that  the 
court  erred  in  refusing  to  direct  a  verdict  for  defendant  at 
the  clese  of  all  the  evidence.   It  is  well  settled  that  on 
motion  for  a  directed  verdict  the  court  can  consider  only  the 
question  of  whether  or  not  there  is  any  evidence  in  the  record 
which,  with  legitimate  and  reasonable  inferences  therefrom, 
when  viewed  in  the  light  most  favorable  to  the  plaintiff, 
tends  to  prove  the  material  allegations  of  plaintiff's  cause 
of  action  under  any  of  the  allegations  of  negligence.  Lester 
v.  Bugni.  316  111,  App.  19}  Wolever  v.  Curtiss  Candy  Co.. 
293  ill,  App,  586j  Young  v  Illinois  Cent.  R.  Co..  319  IU. 
App«  311*  And  where  uncertainty  arises  as  to  inferences  that 
may  be  legitimately  drawn  from  the  evidence  so  that  fair-minded 
men  may  honestly  draw  different  conclusions,  the  question  is  not 
one  of  law  but  one  of  fact,  to  be  determined  by  the  jury,  Turner 
v.  Cumraings.  319  111.  App,  225,  and  cases  cited  therein.  It 
would  thus  appear  that  if  there  is  any  evidence  to  substantiate 
plaintiffs*  case,  defendant's  motion  to  direct  could  not  proper- 
ly be  allowed,  and  in  this  connection  the  court  would  not  have 
been  Justified  ia  considering  the  cab  driver's  evidence  at  all 
in  determining  whether  defendant's  motion  for  directed  verdiot 
should  have  been  granted.  From  the  foregoing  summary  of  the 
testimony  adduced  upon  the  hearing^  it  is  apparent  that  plain- 
tiffs made  a  prima  facie  case  and  that  their  evidence,  with 
legitimate  and  reasonable  inferences  therefrom,  when  viewed 
in  the  light  most  favorable  to  them,  tended  to  prove  the 


***  ,cf*si  .  ot  ©Ids 

■..is  ©si  v>  .    -  *«f  t^' 

-  ©tf  *s«rf;;  t*  mwtt  ■     . 

sdi  leStc  no 
,    sa  bag' 
3©   JMAbBA 

.■..-  I   aril 

©ritf  \L 
bio:  a  al  ©isr-j  .ton  to  aois 

Til  alcffitoeaoa  baa  &4* 
K11i$ii.  vECffl  tf*-<:    .  ill  bswexv  aeriw 

9?.  ,   1o  zav.<  itm  s£$  ©Tfoiq  at  &ba&i 

•$$$ so^  ,»i:m»s II. s ©a  to  saoi^s  ©lis  ©ai  'Jo  x^*  teiuatw  aolJojs  lo 

l«I  «         » -IX  cl£  ,4&affg  «y 
»XI'      I     ««$^       •  »...:.. 

$£,:'.  i9c?ax   ©ladtf  brt.*     ,LL£   ,qqA 

bebiixa-ilje!  i&i;*  o  y©  ei'J  mci'l  uwcib  vlai&slj-ljjsl  ecf  ^aw 

ion  el  «oi;ts»xrp  , 

mieisb  iKi  o^   ,£©^1  lo  ©no  ted  wjs!  lo  on© 

iii  b9iio  sees;  ,  ,  ,  ,  ■..anlaaaijiO  «y 

©d'fiWcr:  .  j   11  aarii  naoqqa  ajwl*  bJLuow 

-i©<i©tc  ion  £U>  :  ..is'iab  ,9eao  *  zlllJal slq 

o         vos  9/tt  aoxioooao©  ©jxii  rtl  bfle  %bmal£a  «>4  \l 

Li^  :  ''..;..  i  n©9rf 

';■'■-    ->t,  :    iflloae'M     ©&    men       .  i-:'"'--^    mec.   9v*i    blooxia 

-nlislq  3m:  .    -liiflen  add"  noqfc  bv  te©^ 

xtflff  t9©fl©bivt  i.ni5  ea&o  al©&l  eieriq  js.  ©baa  elllJ 

b©woiv  .  t-  ■  ■'■"    *Pdt  »e«n©~  bus  s. 

©rW  ©voiq  c.  gf  •jtf62ovsl  jawa  3d%U  erii  ni 


material  allegations  of  their  complaint  under  the  charges  of 
negligence. 

It  is  next  urged  that  because  the  verdicts  are  against 
the  manifest  weight  of  the  evidence  the  court  should  have  granted 
defendant  a  new  trial.  In  support  of  this  contention  it  is 
argued  that  the  cab  had  reached  the  center  of  the  intersection 
when  it  was  struck  toward  the  rear  by  Bach's  automobile,  so  hard 
that  both  vehicles  finished  up  across  the  street,  "and  the  agency 
that  set  that  force  in  motion  was  foreign  to  the  defendant  and 
in  nowise  subject  to  its  control."  Plaintiffs1  witnesses  testi- 
fied to  defendant's  negligence  in  respect  to  the  speed  of  his  cab, 
and  his  disregard  for  the  warning  signs  along  Park  avenue,  and  he 
himself  stated  that  he  did  not  touch  his  brake  pedal  before  enter- 
ing the  intersection,  as  was  his  usual  custom.  Although  he  saw 
the  "slow"  and  "danger"  signs  in  the  street,  he  drove  right  past 
them.  When  50  feet  from  the  intersection  he  looked  to  the  right, 
then  drove  out  into  the  intersection,  past  the  thick  tall  shrub- 
bery, without  taking  another  glance  to  his  right.  The  signs  on 
the  street  should  have  warned  him  that  he  must  expect  traffic  on 
the  intersecting  street;  nevertheless,  he  failed  to  look  again 
after  he  reached  the  place  where  he  could  have  seen.  According 
to  all  the  testimony  except  his  own,  his  speed  was  considerably 
in  excess  of  22  to  25  miles  an  hour*  It  was  the  function  of  the 
jury  who  heard  all  the  evidence  to  determine  the  credibility  of 
the  witnesses  and  determine  whether  defendant  was  negligent  and 
whether  the  negligence  of  its  driver  was  the  proximate  cause  of 
the  accident,  and  we  would  not  be  justified  upon  the  record  pre- 
sented in  disturbing  the  verdict  on  the  ground  that  it  was  against 
the  manifest  weight  of  the  evidence. 

Defendant  further  contends  that  the  court  erred  in  giving 
three  instructions  requested  by  plaintiffs.  One  of  these  is  in- 
struction No,  14-  which  reads*  "If  you  believe  from  the  evidence* 
that  any  witness  in  this  case  has  knowingly  and  wilfully  sworn 
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falsely  on  this  trial  to  any  matter  material  to  the  issues  in 
this  case,  as  elsewhere  defined  in  these  instructions,  then  you 
are  at  liberty  to  disregard  the  entire  testimony  of  such  witness, 
except  insofar  as  it  has  been  corroborated  -  if  you  find  it  has 
been  corroborated  -  by  other  credible  evidence  or  by  facts  and 
circumstances  proved  on  the  trial."  It  is  urged  that  this  in- 
struction was  improper  because,  the  cab  driver  being  defendant's 

fact 
only/witness,  his  testimony  could  not  be  corroborated  "by  other 

credible  evidence  from  witnesses  for  the  defendant,"  and  the  Jury 
would  therefore  be  led  to  infer  that  the  driver's  story  could  be 
disregarded.  A  witness  who  is  impeached  is  subject  to  suspicion 
whether  he  be  the  only  witness  or  one  of  many,  and  if  the  cab 
driver  was  impeached  in  any  material  matter,  it  was  the  right  of 
the  jury  to  reject  his  testimony,  even  though  he  was  the  only 
occurrence  witness  for  defendant.  Moreover,  the  instruction 
was  not  limited  to  the  cab  driver;  it  applied  with  equal  force 
to  plaintiffs'  witnesses,  as  to  one  of  whom  defendant  offered 
impeaching  testimony.  People  v.  Flvnnf  378  Ill»  V)\9   is  cited 
as  supporting  defendant's  contention  that  this  instruction  was 
erroneous.  In  that  case  the  instruction  authorized  the  jury  to 
disregard  the  witness*  story  unless  corroborated  "by  other  credi- 
ble witnesses,"  and  the  court  merely  held  that  the  instruction 
should  have  required  corroboration  by  "other  credible  evidence." 
The  instruction  in  the  case  at  bar  follows  the  recommendation 
made  in  the  Flran  case  and  is  not  subject  to  the  objection  urged. 
Instruction  No.  14  is  also  criticized  because  it  fails  to  define 
what  is  "material"  matter  in  the  cause,  and  no  other  instruction 
assumes  to  do  so.  However,  given  instruction  No,  5»  offered  by 
plaintiffs,  defined  the  issues  at  considerable  length  and  advised 
the  jury  what  was  material  matter  in  the  cause.  In  People  v> 
Wells f  380  111.  347,  the  court  said  that  it  was  undoubtedly  the 
rule  "that  where  this  instruction  is  given  [being  one  similar 
to  instruction  No,  14],  other  instructions  should  be  given  de~ 
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fining  the  issues,  so  as  not  to  throw  the  burden  on  the  Jury 
of  ascertaining  what  are  and  what  are  not  material  issues  of 
fact."  The  charge  to  the  jury  in  the  case  at  bar  fully 
complied  with  that  rulo* 

Another  instruction,  No.  13,  defining  the  duty  owed 
by  a  common  carrier  to  a  passenger  for  hire,  is  criticized  as 
erroneous.  This  instruction  reads:  "You  are  instructed  that 
it  is  the  duty  of  a  common  carrier  to  do  all  that  human  care, 
diligence  and  foresight  can  reasonably  do,  under  the  circum- 
stances and  in  view  of  the  character  and  the  mode  of  convey- 
ance adopted,  consistent  with  the  practical  prosecution  of  its 
business,  to  guard  against  accidents  and  consequential  injur- 
ies, and  if  it  neglects  so  to  do  it  is  to  be  held  strictly 
responsible  for  all  consequences  which  directly  and  proximately 
flow  from  such  neglect  (provided  such  neglect  and  consequence 
are  alleged  in  the  complaint  and  are  proved  by  a  preponderance 
or  greater  weight  of  the  evidence);  that  while  the  carrier  is 
not  an  insurer  of  the  absolute  safety  of  the  passenger,  it 
does,  however,  in  legal  contemplation,  undertake  to  exercise 
the  highest  degree  of  care  to  secure  the  safety  of  the  passenger, 
under  the  circumstances  and  in  view  of  the  character  and  the  mode 
of  conveyance  adopted,  consistent  with  the  practical  prosecution 
of  its  business,  and  is  responsible  for  any  neglect  which  direct- 
ly and  proximately  causes  injury  to  the  passenger  (provided  such 
neglect  and  injury  are  alleged  in  the  complaint  and  are  estab- 
lished by  a  preponderance  or  greater  weight  of  the  evidence), 
if  the  passenger  is  at  the  time  of  the  injury  exercising  ordinary 
care  for  his  own  safety,"  Defendant's  counsel  say  that  the  in-* 
struction  in  the  form  given  "bears  down  on  the  theory  and  thought 
that  the  defendant  as  a  common  carrier  was  an  » insurer1  of  the 
safety  of  the  passengers  carried  ia  defendants  cab,  despite  a 
place  in  the  instruction  for  a  more  limited  liability  of  the 
defendant  in  this  regard,  which  was  tucked  away  in  the  body 
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of  this  instruction  for  plaintiff."  We  think  the  instruction 
is  free  from  the  criticism  made,  and  in  fact  it  has  been 
approved  in  practically  identical  form  by  courts  of  review 
in  this  state,  C.  &  A.  R.  R.  Co*  v„  Byrumf  153  HI,  131$ 
MacDenald  v.  Chicago  Rys.  Co.,  210  111,  App,  87$  Sczuck  v. 
Chicago  Railways  Co.p  229  111.  App,  32?  (following  Chicago  City 
Ry»  Co,  v.  Shaw.  220  111,  532).  Defendant  cites  no  cases  where- 
in the  instruction  was  criticized  or  disapproved.  Decisions 
cited  by  defendant  merely  hold  that  the  carrier  is  not  an  in- 
surer, and  instruction  No,  13  so  advised  the  jury. 

The  remaining  instruction  criticized  is  No.  11,  which 
reads:  "You  are  instructed  that  on  September  27,  1941,  there 
was  in  full  force,  effect  and  operation  a  certain  statute  of 
the  State  of  Illinois  which  provided  that  motor  vehicles  travel- 
ing upon  public  highways  shall  give  the  right-of-way  to  vehicles 
approaching  along  intersecting  highways  from  the  right  and  shall 
have  the  right-of-way  over  those  approaching  from  the  left.  You 
are  further  instructed  that  under  the  provisions  of  this  statute, 
the  driver  approaching  from  the  right  has  the  right-of-way  over 
one  approaching  from  the  left  unless  you  believe  from  the  evi- 
dence that  the  car  on  the  right  was  sufficiently  far  away  so 
that,  If  being  driven  with  dua  care,  it  would  not  reach  the 
intersection  until  the  car  from  the  left  could  pass,"  Defend- 
ant does  not  point  out  any  error  in  this  instruction,  but  argues 
that  it  was  not  applicable  to  the  facts  because  the  "driver  of 
the  westbound  car  never  thought  he  had  a  right  to  rely  on  a 
superior  right  to  cross  over  the  intersection,  statutory  ©r 
otherwise."  In  Riddle  v.  Mansaeer.  254  111,  App,  68,  cited  by 
defendant,  the  court  said  that  "The  statute  does  not  authorize 
such  assertion  of  the  right  of  way  regardless  of  circumstances, 
distance,  or  speed,"  All  these  elements  were  given  due  weight 
in  instruction  No,  11,  and  the  jury  was  told  that  the  driver 
from  the  right  had  the  right  of  way  over  the  driver  from  the 
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left  "**  unless  you  believe  from  the  evidence  that  the  oar  on 
the  right  was  sufficiently  far  away  so  that,  if  being  driven 
with  due  eare,  it  would  not  reach  the  intersection  until  the 
ear  from  the  left  could  pass;"  and  in  deciding  which  car  had 
the  right  of  way,  under  the  conditions  of  instruction  No.  11, 
the  jury  of  necessity  must  have  taken  into  consideration  the 
circumstances,  speed  and  distance ,  Moreover,  it  appears  from 
the  testimony  of  the  cab  driver  that  he  obviously  thought  he 
was  entitled  to  the  right  of  way,  because  he  disregarded  the 
warning  signs  and  failed  to  slow  down  as  he  approached  the 
intersection,  or  at  any  time  preceding  the  accident* 

Lastly  it  is  urged  that  the  verdicts  were  for  excessive 
amounts  and  were  produced  by  undue  sympathy  or  prejudice.  Hanna- 
her,  who  was  39  years  of  age,  was  thrown  from  the  taxicab  to 
the  pavement  and  rendered  unconscious.  He  was  taken  to  Oak  Park 
Hospital,  where  he  remained  for  47  days,  part  of  the  time  criti- 
cally ill*  His  breathing  was  labored  and  difficult,  and  there 
was  evidence  of  infiltration  of  air  in  the  tissues  and  marked 
crepitus.  After  some  delay  because  of  his  serious  condition, 
X-rays  were  taken  showing  a  pelvic  fracture  and  two  broken  ribs, 
which  occasioned  a  puncture  of  the  lung.  He  suffered  a  dis- 
location of  the  left  clavicle  and  sternum.  Because  of  the 
lack  of  oxygen  his  nails  became  blue  and  he  was  given  blood 
plasma  and  narcotics.  Absolute  immobilization^  with  general 
supportive  treatment,  was  prescribed,  and  when  he  finally  re- 
covered sufficiently  to  be  removed  to  his  home  he  walked  with 
a  "waddle"  caused  by  the  pain  in  his  pelvis.  Although  his 
pelvic  condition  cleared  up  completely,  he  still  experienced 
pains  in  his  chest  at  the  time  of  the  trial,  and  that  conditiom 
was  described  as  probably  permanent.  In  October  1942  he  entered 
the  army  and  was  assigned  to  limited  noncombat  service  with  the 
medical  corps.  His  medical  expenses  exceeded  $700,  together 
with  a  wage  loss  ef  $400*  Considering  his  permanent  lung 
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condition  and  other  serious  injuries,  the  award  of  $5,000  cannot 
be  held  to  he  excessive, 

Mrs,  Hannaher  was  also  rendered  unconscious  by  the  fore* 
of  the  collision,  and  her  shock  was  such  that  she  was  still  unable 
to  recall  the  facts  of  the  accident  at  the  time  of  the  trial.  She 
recovered  consciousness  in  the  Oak  Park  Hospital  late  in  the  night 
and  was  suffering  severe  pain.  She  had  just  obtained  a  new  posi« 
tion  but  was  unable  to  work  to  any  extent  because  of  headaches, 
nausea  and  dizziness.  Her  physician  made  findings  of  a  hematoma 
of  the  scalp,  contusions  of  the  middle  joint  of  the  middle  finger 
©f  the  left  hand,  and  marked  tremor  of  the  hands.  Before  she 
was  given  the  usual  treatment  for  cerebral  concussion  her  head- 
aches, dizziness  and  nervous  condition  became  progressively 
worse,  and  accordingly  she  was  hospitalized  from  October  4  to 
12,  Upon  re-examination  her  physician  observed  dizziness, 
vertigo,  instability  in  walking,  and  shaking  of  the  hands  and 
tongue,  which  he  attributed  to  a  brain  concussion.  Her  nervous 
symptoms  persisted  for  about  six  months,  and  thereafter  largely 
disappeared  except  for  occasional  dizzy  spells  at  night*  Her 
hospital  and  doctor  bills  aggregated  $165  >  and  she  lost  about 
two  weeks'  work  as  a  demonstrator  of  home  economics,  for  which 
she  received  a  salary  of  $30  a  week,  Tie   think  the  award  of 
$1,200  was  not  at  all  excessive, 

Peggy  Hanson  was  also  rendered  unconscious  by  the  crash* 
Her  leg  and  head  were  cut,  two  teeth  were  broken,  and  she  had 
burns  on  her  forehead  and  arm.  She  had  no  permanent  injuries, 
although  she  was  compelled  to  stay  out  of  school  for  a  week  or 
two.  The  jury  allowed  her  $200,  which  we  think  was  a  fair 
award . 

We  find  no  convincing  reason  for  reversal,  and  there- 
fore the  judgment  of  the  Superior  court  Is  affirmed* 

JUDGMENT  AFFIRMED. 
Scanlan  and  Sullivan,  JJ*.,  concur. 
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FREDRICK  W,  SEDG¥/ICK, 

Appellant, 


0#*» 


v,  '\ 


ROSALIND  BAB»SS  SEDGWIGkT^' 


r  Appellee, 

MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  instituted  a  divorce  proceeding  In  the  Superior 
court  against  his  wife  on  the  ground  of  adultery,  to  which  she 
filed  a  cross-complaint  for  divorce,  charging  adultery,  desertion 
and  cruelty.  The  charge  of  desertion  was  withdrawn  before  trial, 
and  at  the  conclusion  of  the  hearing  defendant  also  withdrew  her 
charge  of  adultery.  Trial  by  jury  resulted  in  a  finding  that 
defendant  was  guilty  of  adultery  and  that  plaintiff  was  not  guilty 
of  cruelty,  Upon  written  motion  of  defendant  the  court  granted 
a  new  trial,  and  thereafter  plaintiff  filed  a  petition  for  leave 
to  appeal  from  that  order,  which  was  granted.  Subsequently 
defendant  answered  the  petition  for  leave  to  appeal,  and  the 
cause  was  submitted  upon  the  briefs  filed  and  the  oral  argument 
presented  by  the  respective  parties. 

The  trial  of  the  cause  extended  over  a  period  of  tw© 
weeks,  during  which  substantially  1000  pages  of  evidence  were 
introduced,  The  salient  facts  disclose  that  the  parties  were 
married  in  February  193&*  As  a  result  of  that  marriage  a  child, 
Fredrick  Ytfilliam  Sedgwick  III  was  born  in  March  1940,  Mr. 
Sedgwick  was  engaged  as  a  stationary  engineer  lay  the  E,  I.  Du 
Pont  Company  at  Elwood,  Illinois,  but  resided  in  Chicago, 
Mrs,  Sedgwick,  after  graduating  from  high  school  at  the  age 
of  sixteen,  found  employment  with  the  Hartford  Fire  Insurance 
Company,  and  continued  to  work  there  throughout  her  married 
life  with  the  exception  of  a  brief  interval  in  1940,  when 
her  child  was  born.  During  their  married  life  the  parties 
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were  mutually  unhappy  and  separated  in  1938.  During  the  sepa- 
ration plaintiff  became  acquainted  with  a  Miss  .vhite,  for  whom 
he  developed  deep  affection.  In  July  1939  plaintiff  learned 
that  his  wife  was  pregnant,  and  he  immediately  rented  an  apart- 
ment for  her,  and  they  began  living  together  again.  At  that 
time  he  told  his  wife  about  Miss  hite  and  promised  not  to  see 
her  again*  However,  the  reunion  was  skor b-lived  and  they  again 
became  separated  after  about  a  month.  Following  the  second 
separation  plaintiff  resumed  his  friendship  with  i'iss  Y«hite, 
and  in  September  1939  bought  her  a  ring  which,  after  his 
divorce  from  defendant,  he  intended  t©  be  an  engagement  ring. 
In  November  of  that  year  the  parties  again  became  reconciled 
and  lived  together  until  January  1940,  when  defendant  left  for 
Phoenix,  Arizona.   Miss  ^  hite  left  Chicago  about  the  same  time, 
and  plaintiff  has  not  seen  her  since.  However,  while  defendant 
was  in  Arizon.a  he  wrote  fciss  White  two  ardent  love  letters,  in 
February  and  March  1940,  After  the  child  was  born  in  Phoenix, 
plaintiff  visited  defendant  and  the  child  in  that  city.  Mrs* 
Sedgwick  returned  to  Chicago  in  May  1940,  where  she  again 
commenced  to  reside  with  her  husband.  Some  two  months  later 
she  found  the  letters  which  plaintiff  had  written  to  Miss  White 
during  her  absence,  together  with  the  receipt  for  the  ring  he 
had  purchased  and  given  to  Miss  hite,  and  she  talked  to  the 
plaintiff  about  them.  Nevertheless,  the  parties  continued  to 
live  together  for  approximately  a  year,  when  defendant  again 
left  her  husband  and  went  to  live  at  her  brother^  home.  Plain- 
tiff saw  her  from  time  to  time  and  paid  her  the  sum  of  $50  a 
month  for  the  child's  support,  according  to  an  agreement  between 
them.  Their  relationship  continued  friendly  and  in  June  1941  she 
took  a  trip  with  her  husband  to  H»w  York,  where  they  remained 
about  two  days.  In  September  1941  defendant  and  her  child 
commenced  to  reside  with  a  liirs,  Maxine  Jansen  and  her  two 
children,  aged  eleven  and  eight,  at  303  Englewood  avenue, 
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Chicago,  Mrs.  Jansen  was  then  separated  from  her  husband* 
Plaintiff  continued  to  visit  his  child  once  or  twice  a  week 
and  to  pay  defendant  the  monthly  support  for  the  child * 
Prior  to  living  with  Mrs.  Jansen,  defendant  became  acquainted 
with  one  Prank  McDonald,  who  took  up  residence  in  an  apartment 
near  the  Jansen  home.  Before  separating  from  her  husband,  Mrs, 
Jansen  had  frequented  a  liquor  store  in  the  neighborhood  where 
Bernie  Chinsky  was  manager,  and  after  her  separation,  when  de- 
fendant moved  into  her  apartment,  there  developed  a  close  friend- 
ship between  defendant,  McDonald,  Mrs„  Jansen  and  Chinsky  which 
continued  until  I  arch  1942,  During  that  time  Mrs,  Sedgwick  re- 
tained her  position  with  the  Hartford  Fire  Insurance  Company, 
and  after  returning  from  work  frequently  saw  McDonald  at  the 
liquor  store  and  in  the  Jansen  apartment,  where  Chinsky  was 
also  a  frequent  visitor,  While  visiting  his  child  at  the 
Jansen  apartment  plaintiff  met  McDonald  on  several  occasions. 
Ultimately  he  retained  the  Hargrave  Secret  Service  Agency  to 
keep  his  wife  and  her  companions  under  observation,  and  the 
evidence  discloses  that  he  spent  considerable  sums  in  securing 
the  evidence  upon  which  his  charge  of  adultery  is  predicated, 
Hargrave 's  operatives  were  constantly  present  around  the  Jansen 
apartment  and  plaintiff  accompanied  them  most  of  the  time.  They 
and  Mr,  Jansen  testified  that  defendant  and  McDonald  frequented 
Chinsky* s  liquor  store,  drank  and  embraced  each  other  and  then 
retired  to  the  Jansen  apartmentj  either  together  or  separately, 
where  McDonald  remained  for  considerable  periods  of  time,  with 
the  curtains  drawn  and  the  apartment  in  darkness,  and  that 
Chinsky  also  frequently  visited  Mrs.  Jansen  while  MeDonald 
was  there,  Defendant  says  she  was  aware  of  the  constant  presence 
of  detectives  in  the  neighborhood  and  that  she  drew  the  curtains 
and  extinguished  the  lights  so  that  she  could  watch  them  unobserved* 
Finally  toward  the  end  of  March  1942  Hargrave,  with  several  of  his 
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men,  accompanied  by  plaintiff  and  his  friend  Christiansen, 
raided  the  apartment  shortly  before  two  in  the  morning  and 
found  defendant,  Mrs.  Jansen,  Chinsky  and  McDonald  there  in 
night  attire.  Plaintiff  asserts  that  the  evidence  adduced 
by  him  leads  clearly  to  the  conclusion  that  his  wife  committed 
adultery  with  MeDonald.  On  the  other  hand,  she  and  McDonald, 
while  admitting  that  they  were  friendly,  saw  each  other  fre- 
quently, attended  movies  and  dined  together,  in  the  apartment 
and  elsewhere,  both  vehemently  denied  that  they  had  committed 
adultery  at  any  time.  Considerable  ill  feeling  was  exhibited 

between  the  parties  during  the  trial,  which  was  marked  by 

•v 
mutual  recriminations  and  the  average  amount  of  perjury  in 

cases  of  this  character.  Defendants  counsel  insist  that  the 
verdict  resulted  from  the  prejudicial  evidence  adduced  by 
plaintiff  and  passion  engendered  in  the  minds  of  the  jurors 
as  a  result  thereof. 

Plaintiff »s  petition  for  leave  to  appeal  from  the 
order  granting  a  new  trial  is  predicated  solely  on  the  con- 
tention that  the  new  trial  was  allowed  by  the  judge  upon  the 
erroneous  theory  of  law  that  plaintiff,  by  reason  of  his  rela- 
tions with  Miss  White  and  his  conduct  and  attitude  toward  de- 
fendant as  the  result  of  that  relationship,  did  not  come  into 
court  with  clean  hands,  and  that  the  court  erroneously  relied 
upon  Gradv  v.  Grady.  266  111.  App.  277,  as  the  basis  for  the 
order  entered.  It  appears  from  the  record  that  after  verdict 
an  argument  took  place  before  the  court  over  the  request  of 
defendant  for  the  allowance  to  her  of  attorney's  fees  pendente 
lite  and  suit  money.  That  particular  application  was  never 
disposed  of,  but  in  the  course  of  the  argument  counsel  for 
defendant  cited  the  Gradv  ease.  At  that  time  the  judge  did 
not  have  the  motion  for  a  new  trial  before  himj  it  had  been 
set  for  a  subsequent  date,  but  it  was  not  intended  that  the 
Grady  case  should  be  the  basis  of  a  motion  for  a  new  trial. 
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It  was  rather  argued  by  defendant's  counsel  that  even  if  the 
verdict  should  stand,  still  the  Grady  case  might  indicate  a 
ground  for  denying  a  divorce.  The  judge  finally  deferred  any 
ruling  on  the  motion  for  attorneys  fees  and  suit  money  until 
the  final  determination  of  the  other  matters*  Thereafter 
arguments  were  made  on  the  motion  filed  by  defendant  for  a 
judgment  or  decree  non  obstante  veredicto,  and  that  motion 
was  overruled,.  The  motion  for  a  new  trial  was  then  presented 
and  ordered  filed,  and  argument  proceeded  thereon.  The  specific 
written  grounds  urged  for  a  new  trial  were  (1)  that  the  verdict 
was  manifestly  against  the  weight  of  the  evidencej  (2)  that  it 
resulted  from  passion  or  prejudice  and  without  due  and  proper 
consideration  of  the  law  and  evidence ;  (3)  that  the  court  erred 
in  the  admission  of  prejudicial  evidence  which  did  not  tend  to 
prove  any  of  the  issues,  but  only  prejudiced  the  minds  of  the 
jurors  against  defendant;  (4)  that  the  court  permitted  improper 
cross-examination  of  defendant's  witnesses  on  matters  not 
covered  by  direct  examination;  (5)  that  the  court  allowed  testi- 
mony purporting  to  impeach  defendant's  witnesses  on  immaterial 
matters;  and  (6)  that  error  was  committed  in  improperly  charging 
the  jury.  The  doctrine  of  "unclean  hands"  was  not  invoked  as  a 
ground  for  the  motion.  In  their  argument  on  the  motion  for  a 
new  trial  the  respective  counsel  reviewed  the  evidence  and  dis- 
cussed the  purported  errors  assigned  in  support  of  the  motion} 
xc&:£±xxa!£xx&£j^:g£x 

jtJbgfotxbaaaralgxxKK^^  th» 

judge  alluded  to  the  Grady  case,  and  at  one  point  posed  the  in- 
quiry: "la  there  any  sueh  principle  as  the  plaintiff  coming 
into  equity  with  clean  hands  in  a  divorce  suit?"  Neither  of 
the  counsel  responded  to  that  question  and  eounsel  then  pro- 
ceeded to  argue  the  question  whether  Mrs*  Sedgwick  had  condoned 
the  several  acts  of  cruelty  to  which  she  had  testified*  When 
the  argument  was  concluded  the  judge  ordered  a  short  recess, 
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retired  to  his  chambers,  and  when  court  was  again  convened  he 

announced  that  the  motion  for  a  new  trial  would  be  allowed # 

Plaintiff's  counsel  argue  that  the  court  allowed  the 
motion  on  the  erroneous  theory  that  plaintiff  did  not  come  into 
court  with  clean  hands.  A  careful  examination  of  the  record, 
including  the  argument  of  counsel  on  the  motion  for  a  new  trial, 
does  not  sustain  plaintiff's  position.  Although  the  court  may- 
have  had  that  theory  in  mind  in  considering  the  evidence,  in- 
cluding that  of  plaintiff's  conduct  with  Miss  White  and  his  enter- 
ing into  an  engagement  with  her  while  he  was  still  living  with 
iirs.  Sedgwick  and  continuing  that  relationship  up  to  the  time 
the  child  was  born,  the  record  does  not  warrant  the  assumption 
that  the  motion  for  a  new  trial  was  granted  upon  that  theory. 
There  were  questions  as  to  the  manifest  weight  of  the  evidence, 
the  degree  of  proof  required  to  support  the  charges  of  adultery, 
assignments  of  error  relating  to  the  improper  examination  of  wit- 
nesses and  of  prejudicial  testimony  introduced  by  plaintiff,  and 
as  to  instructions  given.  The  court  may  have  considered  one  or 
a  number  of  the  grounds  urged  as  cogent  reasons  for  allowing  a 
new  trial;  or  he  may  have  believed  that  the  verdict  was  produced 
through  prejudice  or  passion  and  did  not  fairly  reflect  the  evi- 
dence adduced  upon  the  hearing.  3aixxxiai8(ix»pxji±»iLdEfcaixfcluaHS 
TOStxKQLxgnKMaoHxacxacgxa^ 

linliiinitlii  niwil.ll  mit  miUii'  Jnflpipiil  nut  mil)  fiWiMtii'li' 

In  granting  a  new  trial  the  judge  has  more  latitude 
than  the  reviewing  court  in  passing  upon  the  verdict  of  a  jury, 
and  the  allowance  or  refusal  of  a  new  trial  is  peculiarly  within 
his  discretion  (Gavin  v.  Keter,  278  111.  App«3©8)j  since  there 
are  rany  things  which  he  observes  that  do  not  appear  from  the 
printed  record,  (Gavin  v.  Keter .  supra:  Couch  v.  Southern  Ry« 
Co..  294  111,  A  pp.  490,)  It  is  only  when  he  abuses  his  dis- 
cretion in  granting  the  motion  for  a  new  trial  that  the  reviewing 
court  is  Justified  in  allowing  leave  to  appeal. 
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i?*oa  his  knowledge  of  the  case  &ad  th©  evidence 
preseateti,  the  court  w&»  undoubtedly  of  th»  oplnloa  taut 
justice     Quid  be  better  served  by  a  retrial  of  the  c&use 
and  we  would  aot  be  warranted  la  holding  that  be  abused 
Ms  discretion  ia  granting  tte  motion  for  &  new  trial. 
Tae  order  is  therefore  af firmed. 

osi?EB  ouvnm  m^  trial  affiicto. 


Scaalaa  and  iallivsa,  3J*t  concur. 
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ETHEL  DOWLING,  WILLIAM  H.  KLEMP,        ) 
and  FRED  C.  KLEMP,   \^  ) 

) 

I 

v,  /  ^-~    ) 


Appelle>s> 


)  COURT, 


8  2/l.A.  27.9 


S,  I    DAHL  and  W.  PORRESf  OG 

Appellants* 
MR,  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT, 

On  November  27,  1941  Sthel  Dowllng  and  William  H*  Klemp 
brought  suit  against  Arthur  E»  Sangdahl,  W»  Forrest  Ogle  and 
Fred  Cm   Klemp  for  en  unpaid  balance  of  ^6400  (and  Interest  thereon) 
of  the  purchase  price  of  95  shares  of  the  common  capital  stock 
of  William  F»  Klemp  Company,  a.  corporation,  which  was  sola  by 
Mary  C.  Klemp,  the  mother  of  plaintiffs,  to  Sangdahl  and  Ogle 
by  written  contract  dated  October  28,  1927,  for  $9500,  payable 
in  installments  over  a  ten-year  period  with  interest  at  6  per 
cent  per  annum.  Before  the  entry  of  judgment  the  complaint  was 
amended  by  leave  of  court  so  as  to  join  Fred  C#  Klemp  as  one  of 
the  plaintiffs  instead  of  ae  defendant.  The  cause  was  tried  by 
the  court  without  a  jury  upon  a  stipulation  as  to  the  facts,  and 
finding  and  judgment  were  entered  against  defendants  for  the  full 
amount  of  plaintiffs'  claim,  ^10,612,45*  After  entry  of  judgment 
the  trial  judge  prepared  and  ordered  made  part  of  the  record  hie 
statement  in  writing  setting  forth  his  conclusions  and  the  re? eons 
therefor.   Defendants  have  taken  an  appeal  from  the  judgment  entered. 

The  salient  facts  disclose  that  William  F,  Klemp,  an 
officer  of  the  William  F.  Klemp  Company,  died  in  1924,  leaving  him 
surviving  his  widow,  Mary  C.  Klemp,  and  his  three  children,  the 
plaintiffs  in  this  case.   In  hie  will  he  designated  the  State  Bank 
of  Chioago  as  executor  and  his  widow  as  his  sole  beneficiary.  At 
the  time  of  his  death  he  owned  345  shares  of  stock  in  the  William 
F.  Klemp  Company.   Sangdahl  and  Ogle,  employees  of  the  corporation, 
desired  to  purchase  on  the  Installment  plan  the  shares  owned  by 
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Willlem  F»  Klemp  in  order  to  get  control  of  the  corporation,  end 
accordingly  they  entered  into  a  contract  in  writing,  dated 
October  28,  1924,  with  the  State  Bank  of  Chicago  as  executor, 
wherein  they  agreed  to  pay  the  sum  of  ^25, OCX)  with  interest, 
upon  the  installment  plan,  for  250  shares*   That  agreement 
contained  an  option  giving  defendants  the  right  to  buy  from 
Mre»  Klerap  within  three  years  the  remaining  95  shares*  The 
contract  for  the  purchase  of  250  shares  was  fully  consummated 
and  the  stock  was  paid  for  by  defendants  and  delivered  to  them* 
No  controversy  exists  with  respect  to  that  transaction* 

Subsequently  on  October  28,  1927  Mrs*  Klemp  sold  to 
defendants  the  remaining  95  shares  of  the  common  capital  stock 
on  which  they  had  an  option*  The  contract  was  In  writing  and 
provided  for  installment  payments  aggregating  s>;9500  over  a 
ten-year  period,  plus  interest  at  6  per  cent  per  annum*  It 
also  provided  that  a  certificate  of  stock  evidencing  the  shares 
should,  simultaneously  with  the  execution  of  the  agreement,  be 
transferred  to  the  defendants,  who  should  endorse  the  certificate 
in  blank  and  deliver  it  to  the  State  Bank  of  Chicago,  which  was 
to  hold  it  pursuant  to  the  terms  of  the  agreement;  and  upon  the 
completion  of  payments  the  bank  should  redeliver  the  certificate 
to  the  purchasers  or  their  nominees*  In  the  absence  of  default 
of  payment  the  purchasers  were  to  be  entitled  to  all  dividends 
and  to  vote  the  stock*  The  contract  contained  the  further  pro- 
vision that  "In  case  of  the  failure  of  the  said  purchasers  to 
make  either  the  payments  or  any  part  thereof  or  interest  thereon, 
or  perform  any  of  the  covenants  on  their  part  hereby  made  and 
entered  into,  this  contract  shall,  at  the  option  of  the  seller, 
be  forfeited  and  determined,  and  the  purchasers  shall  forfeit 
all  payments  made  by  them  on  this  contract  and  such  payments 
shall  be  retained  by  the  seller  in  full  satisfaction  and  in 
liquidation  of  all  damages  by  her  sustained,  and  the  seller 


(  ,  !l919rtW 

tnoo 

■ 

! 

ot  *Jt  if  ■  i  at 

i  to  ea 

<  c  t 

I 

.allea   &  jsi  acf 

*ie.f..  t  aasafflBL 


-3- 

shall  have  the  right  thereupon,  or  at  any  time  or  times  there- 
after, on  thirty  days'  notice  to  the  purchasers  or  either  of 
them,  to  sell  said  shares  of  stock  or  any  part  thereof  at  any 
brokers'  board  or  at  public  or  private  sale,  and  may  apply  the 
net  proceeds,  after  deducting  all  costs  and  expenses  for  collec- 
tion, sale  and  delivery,  to  the  payment  of  said  nine  thousand 
five  hundred  dollars  (49,500),  provided,  however,  that  should 
the  net  proceeds  of  said  sale  and  any  monies  paid  hereunder, 
not  including  interest,  exceed  the  sum  of  nine  thousand  five 
hundred  dollars  (#9,500)  and  interest  thereon,  the  overplus 
shall  be  paid  to  the  purchasers*   It  is  understood  that  upon 
any  sale  of  any  of  said  shares  the  said  Mary  C*  Klemp  may  become 
the  purchaser  thereof,  and  hold  the  same  thereafter  in  her  own 
right,  absolutely  free  from  any  claim  or  right  of  redemption  of 
the  purchasers. H 

Simultaneously  with  the  execution  of  the  contract  the 
certificate  for  95  shares  of  stock  was  taken  from  the  files  of 
the  State  Bank  of  Chicago,  in  whose  possession  it  had  been  until 
then,  and  transferred  on  the  books  of  the  William  F,  Klemp 
Company  to  the  defendants  Sangdahl  and  Ogle,  and  a  new  certificate 
for  95  shares,  dated  October  28,  1927,  was  issued  by  the  corpor- 
ation in  their  names*  Defendants  thereupon  endorsed  the  certifi- 
cate in  blank  and  delivered  it  to  the  State  Bank  of  Chicago, 
together  with  a  duplicate  original  of  the  agreement  between  them 
and  Mary  C*  Klemp*  An  employee  of  the  trust  department  of  the 
bank  endorsed  on  the  agreement  the  legend  "Escrow  4271*  M  During 
the  lifetime  of  Mary  C*  Klemp  defendants  paid  to  her  on  account 
of  principal  the  sum  of  #3100  and  ell  accrued  interest  up  to 
April  1,  1932,  but  payments  then  ceased  and  repeated  demands  for 
the  balance  by  Mrs*  Klemp  up  to  the  time  of  her  death  and  of 
plaintiffs  thereafter,  were  unavailing* 

The  State  Bank  of  Chicago  became  consolidated  with  the 
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Foreman  State  Trust  and  Savings  Bank  which,  by  succeeding  to  the 
business  of  the  two  consolidated  banks,  came  into  possession  of 
the  certificate  of  stock  and  the  agreement  attached  thereto* 
After  the  Foreman  State  Bank  was  taken  over  by  Charles  H*  Albers 
as  receiver  he  sent  a  letter  to  Mrs*  Klemp  on  September  18,  19S3 
which  reads  as  follows:   "He:   Escrow  4271*   Will  you  kindly 
arrange  to  withdraw  the  securities  in  the  above  escrow  as  promptly 
as  possible,  as  it  is  necessary  that  these  securities  be  disposed 
of  before  the  Receiver's  Final  Account  is  filed* H  Receiving  no 
response,  Albers  wrote  her  another  letter  on  January  15,  1934  of 
similar  import*  Pursuant  to  these  requests  Mrs*  Klemp  went  to 
the  bank,  received  the  contract  and  certificate  of  stock,  and 
executed  a  receipt  for  them*  This  was  done  without  notice  to 
Sangdahl  and  Ogle,  and  they  did  not  discover  it  until  May  28,  1941* 
During  all  that  time  Sangdahl  and  Ogle  voted  the  stock  and  Mrs* 
Klemp,  up  to  the  time  of  her  death,  continued  to  make  demands 
for  payments*  Soon  after  the  death  of  Mrs.  Klemp  on  April  30, 
1936,  Ethel  Dowling  was  appointed  administratrix  of  her  estate* 
Her  original  inventory  was  filed  December  9,  1936*  By  supple- 
mental inventory  of  June  19,  1940  she  listed  the  claim  against 
defendants  predicated  upon  the  unpaid  balance  due  for  the  sale 
of  95  shares  of  stock,  and  that  claim  was  ultimately  assigned 
to  plaintiffs  as  owners  in  common  as  part  of  the  distribution 
of  the  assets  of  the  estate*  During  the  pendency  of  the  estate 
in  the  Frobate  court  no  effort  was  made  to  collect  the  claim  and 
no  communication  was  had  with  defendants  until  January  6,  1941, 
when  plaintiffs'  attorney  wrote  a  letter  to  defendants  concerning 
the  matter.  Thereafter  in  May  1941  defendants  first  learned  of 
the  acquisition  in  1934  of  the  certificate  of  stock  by  Mrs*  Klemp* 
They  denied  liability  for  the  unpaid  balance  and  disclaimed  owner- 
ship of  the  stock* 
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Defendants  take  the  position  that  the  bank  was  an 
escrowee,  holding  the  certificate  of  stock  "pursuant  to  the  terras 
of  the  agreement";  that  when  Mrs*  Klemp  took  the  stock  certificate 
out  of  the  custody  and  possession  of  the  bank  in  February  1934  she 
exercised  her  ootion  to  forfeit  and  determine  the  agreement,  by 
reason  whereof  the  payments  theretofore  made  on  account  of  the 
purchase  price  became  forfeited  and  were  retained  by  her  in  full 
settlement  and  liquidation  of  all  damages*  They  emphasize  the 
fact  that  they  were  not  ap  rised  of  the  acquisition  of  the  certi- 
ficate until  long  after  it  was  delivered  to  Mrs.  Klemp,  that  no 
action  was  taken  by  her  to  collect  the  balance  of  the  purehese 
price  prior  to  her  death,  and  that  the  administratrix  made  no 
effort  to  collect  nor  to  inventory  the  ohose  in  action  until 
June  1940;  and  their  counsel  argues  that  these  circumstances 
indicate  an  intention  on  her  part  to  forfeit  the  agreement  in 
19S4  and  retain  the  amounts  theretofore  paid  on  acoount  of  the 
purchase  as  liquidated  damages*   The  difficulty  with  defendants1 
theory  is  that  it  does  not  conform  to  the  pleadings  or  the  stipu- 
lated facts*  Their  answer  does  not  allege  that  any  notice  of 
forfeiture  was  ever  given  by  Mrs*  Klemp,  but  on  the  contrary 
states  that  both  Mrs*  Klemp,  and  after  her  death  the  plaintiffs, 
continued  to  demand  payments  on  the  contract,  that  defendants 
continued  to  promise  to  make  payments  and  to  vote  as  their  own 
the  stock  on  the  corporate  records,  and  made  no  inquiries  concern- 
ing the  whereabouts  of  the  certificate,  although  a  receiver  had 
been  appointed  for  the  bank*  The  numerous  letters  attached  as 
exhibits  to  the  stipulation  of  facts  show  the  constant  demands 
made  upon  defendants,  and  Mrs*  Klemp* s  course  of  action  before  her 
death,  and  that  of  plaintiffs'  thereafter,  were  inconsistent  with 
any  theory  of  forfeiture* 
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In  a  carefully  considered  opinion  reciting  the 

essential  facts,  Judge  Fisher,   who  heard  the  cause,  reached  the 

conclusion  that  defendants  had  no  possible  defense  to  plaintiffs' 

cause  of  action*  After  reviewing  the  stipulated  facts  and  detailing 

the  reasons  which  prompted  him  to  find  for  plaintiffs,  the  court 

summarized  his  conclusions  as  follows; 

Hl*  That  no  forfeiture  of  the  contract  was  attempted 
or  intended  at  any  time,  by  anyone  having  the  right  to 
forfeit* 

"2*  That  no  attempt  to  forfeit  would  have  been  avail- 
ing, because  there  was  nothing  to  forfeit,  since  the  con- 
tract was  fully  executed  and  nothing  remained  to  be  done, 
except  the  payment  of  the  purchase  price,  which  in  no  way 
conditioned  the  execution  of  the  contract  or  the  passing 
of  the  title  to  the  stock,  since  payments,  by  the  very 
terms  of  the  contract,  were  deferred  to  future  dates* 

"5*   That  the  contract  made  no  orovlsion  for  forfeiture 
and  the  re-delivery  of  the  certificate  of  stock  to  the  Bank 
did  not  invest  it  with  title  thereto,  nor  did  the  taking  of 
the  certificate  and  agreement  by  Mary  C*  Klemp  from  the 
Receiver  of  the  Bank  re-invest  her  with  any  title  in  the 
stock,  but,  on  the  contrary,  she  continued  to  hold  it  as 
additional  security  for  the  payment  of  the  money  due,  with 
the  power  to  sell  it  in  accordance  with  the  terms  of  the 
contract,  and  that  she  never  did* 

H4*  That  the  provision  in  the  contract,  that  any 
surplus  remaining  in  her  hands  after  sale  and  payment  to 
herself  of  the  amount  due  was  the  property  of  the  purchasers, 
confirms  the  finding  that  there  was  not,  nor  could  there 
have  been,  a  forfeiture* 

H5*  That  the  orovision  in  the  contract  that  in  the 
event  of  a  sale,  Mary  C*  Klemp  may  become  the  purchaser, 
further  confirms  the  finding  that  no  forfeiture  was  intended 
by  the  parties,  for  if  a  forfeiture  were  intended,  she 
would,  by  perfecting  a  legal  forfeiture,  become  the  owner 
of  the  stock* " 

We  think  the  court's  conclusions  are  reasonable  and  sound*  The 
written  agreement  provided  for  the  actual  sale,  transfer  and  de- 
livery to  the  defendants  of  a  certificate  for  95  shares,  the  can- 
celation of  the  certificate  by  the  William  F.  Klemp  Company,  the 
issuance  by  the  company  of  a  new  certificate  to  the  defendants  in 
their  own  names,  the  promise  by  defendants  to  pay  for  the  95  shares 
on  the  installment  plan  over  a  period  of  ten  years,  without  any 
right  in  Mrs*  Klemp  to  declare  any  acceleration  of  payments  in  case 
of  default  or  any  provision  that  time  shall  be  of  the  essence  of 
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and 
the  agreement, /the  deposit  of  the  new  certificate  in  the  names  of 

the  defendants,  with  the  bank  only  as  security  for  the  keeping  of 
defendants1  promise  to  pay.        There  was  no   provision 
authorizing  the  hank  to  collect  or  determine  whether  defendants 
were  in  default  or   to  deliver  title  to  the  certificate  as  escrowee 
or  otherwise,  in  case  of  default,  to  Mrs*  Klemp»  All  these  cir- 
cumstances indicate  that  the  undertaking  constituted  an  executed 
contract  of  sale  to  the  defendants  and  not  an  executory  sales 
agreement  reserving  title  to  the  stook  in  the  seller* 

The  fact  that  no  action  was  taken  against  defendants 
while  Mrs.  Klemp  lived,  or  during  the  pendency  of  the  probate 
proceedings,  does  not  affect  the  rights  of  the  parties*  Defendants 
were  not  misled  and  the  contract  gave  no  right  to  accelerate  future 
payments  because  of  defaults*  Both  Mrs*  Klemp  and  plaintiffs  after 
her  death  always  treated  the  contract  as  an  executed  agreement 
and  never  did  anything  that  could  fairly  be  construed  as  a  wrongful 
conversion  or  a  declaration  of  forfeiture*  The  stipulated  facts 
and  exhibits  are   not  susceptible  of  any  other  interpretation* 
Neither  Mrs*  Klemp  nor  her  children  ever  treated  the  stock  as 
their  own,  and  even  as  late  as  the  trial,  tender  of  the  stock 
certificate  to  defendants  was  made,  showing  that  there  had  been 
no  conversion  thereof* 

We  are  of  opinion  that  the  court  properly  interpreted 
the  contract  in  the  light  of  the  stipulated  facts,  and  therefore 
the  judgment  is  affirmed* 

JUDGMENT  AFFIRMED. 
Sullivan  and  ^canlan,  JJ, ,  conour* 
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PEOPLE  OP  THE  STATE  OF  ILLINO 

Defendant  in^Error 

WESLEY  J.  MOORE^  T 

Plaintiff  in  Error •  ) 

MR.  PR^ftDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT* 
In  an  information  filed  in  the  Municipal  court  on 
February  15,  1943  defendant  was  charged  with  obtaining  currency 
by  means  of  a  false  and  bogus  cheeky  in  violation  of  paragraph 
2?3,  chapter  38  of  the  Illinois  Revised  Statutes  1937,  which 
provides:  "Whoever,  with  intent  to  cheat  or  defraud  another f 
designedly  by  color  of  any  false  token  or  writing,  or  by  any 
false  pretense,  obtains  the  signature  of  any  person  to  any 
written  instrument,  or  obtains  from  any  person  any  money, 
personal  property  or  other  valuable  thing,  shall  be  fined 
in  any  sum  not  exceeding  $2,000,  and  imprisoned  not  exceeding 
one  year,  **-*,'»  (Italics  ours,)   Omitting  the  formal  parts, 
the  information  reads:  "Unlawfully,  intentionally  and  mali- 
ciously, did  then  and  there,  unlawfully  and  wilfully  obtain 
from  the  Grand-State  Currency  Exchange,  same  then  and  there 
being  a  corporation,  incorporated  under  the  laws  of  the  State 
of  Illinois  the  sum  of  ($28.00)  dollars  currency  the  lawful 
money  of  the  United  States  of  America  by  the  means  of  a  false 
and  bogus  check,  in  violation  of  Paragraph  25 3,  Chapter  38 
Illinois  Revised  Statutes,  1937,"  When  arraigned  on  March  8, 
1943,  defendant  pleaded  guilty  and  pursuant  to  trial  was 
ordered  committed  to  a  term  of  one  year  at  labor  in  the 
House  of  Correction  and  to  pay  a  fine  of  $J>00  and  costs. 
After  serving  eight  months  of  the  sentence  he  was  released 
on  a  supersedeas  bond  November  8,  1943* 

As  the  principal  ground  for  reversal  it  is  urged 
that  the  "information  attempting  to  charge  the  statutory 
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offense  under  the  Act  of  March  27,  I874,  and  omitting  to  allege 
that  the  act  was  done  with  intent  to  cheat  or  defraud,  charges 
no  offense  under  the  law  of  the  State  of  Illinois,  and  a  judg- 
ment of  conviction  rendered  upon  such  information  is  void  for 
want  of  jurisdiction  of  the  subject  matter"  and  should  there- 
fore be  reversed  without  remanding. 

The  gravamen  of  the  argument  is  that  the  information 
fails  to  use  the  statutory  words  "with  intent  to  cheat  or 
defraud,"  which  create  the  offense,  or  words  equivalent  to 
that  phrase  included  in  the  definition  of  the  crime.  The 
contention  is  a  meritorious  one  and  has  been  frequently  sus- 
tained by  the  Appellate  court  under  similar  circumstances. 
In  People  v,  Cohen,.  147  111*  &pp,  393,  the  court  reversed, 
without  remanding,  a  judgment  based  upon  an  information  which 
attempted  to  charge  the  defendant  with  an  offense  under  the 
same  statute.  The  information  failed  to  contain  the  phrase 
"with  intent  to  cheat  or  defraud,"  and  it  was  held  that  no 
crime  was  charged  and  therefore  no  lawful  conviction  could  be 
had  under  an  information  which  failed  to  allege  the  necessary 
and  essential  element  of  the  crim*.  The  court  said:  "The 
information  does  not  charge  that  the  false  pretenses  were 
made  'with  intent  to  cheat  and  defraud,*  This  was  an  essential 
element  to  constitute  the  crime  under  the  statute.  It  was  not 
waived  by  pleading  and  proceeding  to  trial,  »•*  There  could 
be  no  lawful  conviction  under  the  information,  which  was  fatally 
defective  in  failing  to  aver  that  the  representations  were  made 
'with  intent  to  cheat  and  defraud,'  The  statute  makes  such 
averment  necessary,  and  lacking  it,  no  crime  known  tc  the  law 
was  stated  as  violated  by  defandant,  ***  The  same  precision 
is  as  essential  to  an  information  as  an  indictment," 

Later,  in  People  v,  Kaunet  286  111,  App,  615,  Gen, 
No,  38643>  not  published,  defendant  was  found  guilty  of  ob- 
taining money  by  false  pretenses  upon  an  Information  which 
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likewise  failed  to  charge  that  the  money  was  obtained  "with 
intent  to  cheat  or  defraud."  It  was  there  argued  that  because 
the  sufficiency  of  the  information  was  not  challenged  in  the 
trial  court,  defendant  was  barred  from  questioning  its  suffi- 
ciency on  appeal.  In  reply  to  this  contention  we  saids  "It 
is  undoubtedly  true  that  a  defendant,  by  his  conduct  in  the 
trial  court,  may  waive  formal  defects  in  an  indictment  or  an 
information,  but  if  an  indictment  or  an  information  is  fatally 
defective  a  defendant  may  take  advantage  of  that  fact  in  this 
court  even  though  he  did  not  raise  the  question  in  the  trial 
court.  A  fatally  defective  indictment  or  information  is  not 
cured  by  verdict  and  judgment."  With  respect  to  the  major 
contention  that  the  information  was  fatally  defective  because 
it  failed  to  aver  essential  elements  of  the  offense  of  obtain- 
ing money  by  false  pretenses,  we  sustained  the  contention 
because  the  information  did  not  allege  that  defendant  obtained 
the  money  with  intent  to  cheat  or  defraud  the  prosecuting 
witness. 

In  People  v.  Bluef  222  111.  App.  255,  this  division 
©f  the  Appellate  court  reversed  a  judgment  because  the  infor- 
mation failed  to  charge  a  grime  in  the  language  of  the  statute 
and  said:  Mit  is  fundamental  that  an  indictment  or  informa- 
tion must  allege  all  the  facts  necessary  to  constitute  the 
crime  with  which  a  defendant  is  charged,  and  if  it  does  not 
set  forth  such  facts  with  sufficient  certainty  it  will  not 
support  the  conviction."  In  People  v.  Krueger.  224  111. 
App.  662  (Abst»),  the  court  reversed,  without  remanding, 
a  conviction  based  upon  an  information  which  failed  to  contain 
the  allegation  that  the  weapon  was  carried  upon  the  person 
"without  a  written  license  therefor,"  and  held  that  no  crime 
was  charged  and  no  lawful  conviction  of  the  defendant  could 
be  sustained.  In  People  v.  O^Brien.  251  111.  App„  314,  judg- 
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ment  was  reversed  without  remanding  because  the  information 
failed  to  contain  the  word  "wilfully"  which  was  used  in  defining 
the  crime,  although  the  term  "unlawfully"  had  been  used  in  the 
information. 

People  v.  Q'Brlenf  supra,  is  authority  for  holding  that 
a  judgment  predicated  upon  a  fatally  defective  information  should 
be  reversed  without  remanding,  although  no  motions  were  made  in 
the  trial  court  as  to  its  insufficiency,  and  that  when  no  crime 
is  charged  in  an  information  the  court  has  no  jurisdiction  of  the 
subject  matter  and  the  judgment  is  void.  That  rule  finds  support 
in  People  v.  Buffof  318  111.  380,  wherein  the  court  said:  "To 
give  a  court  jurisdiction  of  the  subject  matter  in  a  criminal 
case  it  is  essential  that  the  accused  be  charged  with  a  crime. 
If  that  is  not  done,  a  plea  of  guilty  in  manner  and  form  as 
charged  does  not  authorize  the  court  to  render  a  judgment  of 
conviction  for  some  criminal  offense,  and  if  a  judgment  is  so 
rendered  it  is  void  and  may  be  attacked  collaterally."  People 
v.  Bandy,  239  111.  App,  273#  and  cases  cited  therein  are  to 
the  same  effect. 

The  state  takes  the  position  "that  an  information  Is 
sufficient  if  the  offense  charged  is  in  the  terms  and  language 
of  the  statute  creating  the  offense,  or  so  plainly  that  the 
nature  of  the  offense  may  be  easily  understood  by  the  jury," 
and  while  it  is  conceded  that  the  instant  information  was  riot 
in  the  exact  language  of  the  statute,  it  is  urged  that  it  was 
sufficiently  clear  to  notify  defendant  of  the  charge  he  was  to 
meet  and  that  the  terns  "unlawfully"  "intentionally," 
"maliciously"  and  "wilfully"  are  equivalent  to  charging 
defendant  "with  intent  to  cheat  or  defraud."  In  support  of 
this  contention  the  state  cites  People  v.  51ade5  319  Ill0  App. 
114  (Abst.),  wherein  People  v.  Glassbere,  326  111.  379  >  is 
relied  upon  as  the  basis  of  the  court fs  conclusion  that 
"Defects  in  an  information  that  do  not  go  to  the  real  merits 
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of  the  ease  on  the  question  of  the  guilt  or  innocence  of  the 
accused  are  considered  waived  after  judgment,  when  the  suffi- 
ciency of  the  information  is  not  questioned  in  the  trial  court." 
However,  we  find  that  in  the  Glassberg  case  the  indictment  for 
conspiracy  charged  the  offense  in  the  language  of  the  statute 
and  the  indictment  was  judged  sufficient,  when  not  challenged, 
although  it  failed  to  allege  the  means  by  which  the  unlawful 
act  was  to  be  accomplished.  Therefore,  the  Glassberg  ease  does 
not  sustain  the  contention  made  by  the  state.  Moreover,  in 
the  Slade  case  the  information  upon  which  defendant  was  tried 
charged  her  "with  unlawfully,  intentionally  and  maliciously" 
giving  a  false  address  to  a  physician  for  the  purpose  of  procuring 
a  written  order  for  narcotics.  Paragraph  192.20  of  chapter  38 
of  the  Illinois  Revised  Statutes  1937,  upon  which  the  information 
was  based,  prohibits  any  person  from  attempting  to  obtain  a 
narcotic  drug  "by  the  use  of  a  false  name  or  the  giving  of  a 
false  address."  The  information  was  therefore  not  defective, 
and  the  court  simply  held  that  formal  defects  in  an  information 
that  do  not  go  to  the  real  merits  of  the  case  on  the  question 
of  the  guilt  or  innocence  of  the  accused  are  considered  waived 
after  judgment  w.;en  the  sufficiency  of  the  information  is  not 
questioned  in  the  trial  court. 

In  view  of  our  conclusion  as  to  the  principal  conten- 
tion made,  it  becomes  unnecessary  to  discuss  the  other  points 
urged.  For  the  reasons  indicated,  the  judgment  of  the  Municipal 
court  is  reversed. 

JUDGMENT  REVERSED, 
icanlan  and  Sullivan,  JJ,,  concur. 
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MR,  JUSTICE  SCANLAN  DELIVERED  THE  OPINIO*  OF  TEE  COURT, 

Plaintiff  sued  defendants  to  recover  damages  for  per- 
sonal injuries  sustained  by  him  in  an  accident  that  occurred  at 
the  intersection  of  Clark  street  and  Montrose  avenue,  Chicago, 
on  February  8,  1940,  A  jury  returned  a  verdict  finding  de- 
fendants guilty  and  assessing  plaintiff *s  damages  at  $6,600, 
Defendants  appeal  from  a  judgment  entered  upon  the  verdict. 

The  complaint  alleges  that  on  February  8,  1$4Q,  de- 
fendant Yellow  Cab  Company  was  operating,  through  its  servant 
and  employee,  defendant  Herbert  Dlttman,  a  cab  at  the  afore- 
mentioned intersection!  that  said  cab  was  suddenly  stopped  and 
brought  to  a  standstill  in  said  intersection  without  notice  or 
warning,  facing  in  an  easterly  direction;  that  plaintiff  then 
and  there  was  riding  upon  a  certain  motorcycle  which  he  was 
operating  in  a  northerly  direction  and  that  he  was  in  the 
exercise  of  ordinary  care  for  his  own  safety;  that  said  motor- 
cycle forcibly  and  violently  ran  into  and  struck  against  the 
cab  of  defendants  and  thereupon  forcibly  and  violently  ran 
into  and  struck  another  motor  vehicle  proceeding  in  a  southerly 
direction  under  the  control  of  one  Sjodin,  The  complaint  further 
alleges  that  defendants  were  guilty  of  one  or  more  of  the  follow- 
ing acts  of  negligence:  (a)  Carelessly  and  negligently  caused 
their  cab  to  be  brought  to  a  sudden  stop  in  the  intersection  of 
said  highways,  (b)  Carelessly  and  negligently  caused  their 
motor  vehicle  to  be  brought  to  a  sudden  stop  in  the  intersection 
of  said  highways  without  giving  suitable,  sufficient  and  proper 
notice,  signal  and  warning,  (c)  Carelessly  and  negligently 
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caused  their  motor  vehicle  to  be  turned  easterly  into  Montrose 

avenue  without  giving  proper  notice,  signal  and  warning.  The 

answer  of  defendants  denies  the  charges  made  by  plaintiff  in 

of  the  complaint 
the  complaint.  The  sufficiency/is  not  challenged. 

The  errors  assigned  by  defendants  are:  (1)  The  Judg- 
ment is  against  the  manifest  weight  of  the  evidence.  (2)  The 
trial  court  erred  in  giving  to  the  jury  instructions  P20,  P17, 
PJ>  and  P22,  requested  by  plaintiff,  and  in  refusing  a  certain 
instruction  requested  by  defendants.  (3)  The  argument  of  the 
attorney  for  plaintiff  t©  the  jury  was  prejudicial.  (4)  The 
damages  assessed  are  excessive. 

It  will  be  noted  that  defendants  do  not  contend  that 
plaintiff  did  not  make  out  a  prima  facie  case.  After  a  careful 
examination  of  the  evidence  we  find  little  difficulty  in 
visualizing  what  occurred  just  before  and  at  the  time  of  the 
accident. 

The  accident  happened  shortly  after  midnight  at  the 
intersection  of  Clark  street  and  Montrose  avenue,  Chicago. 
Each  of  these  streets  is  a  thoroughfare  upon  which  the  traf fie 
is  heavy.  There  are  street  car  tracks  on  both  streets  and  the 
traffic  at  the  intersection  is  controlled  by  stop  and  go  lights. 

Plaintiff  testified  that  he  was  twenty-two  years  of 
age  and  that  he  went  to  work  after  three  and  one-half  years  in 
high  school;  that  at  the  time  of  the  accident  he  owned  a  motor- 
cycle with  a  sidecar  attached  to  it;  that  the  sidecar  was  large 
enough  to  carry  one  person;  that  on  the  evening  in  question  he 
had  gone  to  a "motorcycle  meeting;"  that  Ruth  Stone  also  rode  on 
the  motorcycle,  sitting  behind  him;  that  after  the  meeting  he 
and  ten  other  motorcyclists  went  to  a  hamburger  place,  where 
they  had  hamburgers  and  Coca-Colas;  that  he  and  Miss  Stone  left 
the  hamburger  place  about  lis 20  or  11; 2^  p»m»;  that  it  was  a 
bright,  clear  night  and  cold;  that  just  before  the  accident  he 
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was  going  north  on  Clark  street,  which  is  paved  v;ith  briok 
and  is  very  bumpy  approaching  Montrose;  that  he  was  riding  in 
the  car  tracks  because  it  made  a  smoother  rids;  that  he  slowed 
down  to  about  twenty  miles  per  hour  as  he  approached  the  inter- 
section and  the  light  turned  green  before  he  reached  there j 
that  he  saw  headlights  coming  south  on  Clark  street  in  the 
south  bound  car  tracks j  that  this  vehicle  was  going  a  little 
bit  faster  than  he  was  and  it  was  practically  aeross  Montrose 
avenue  before  the  driver  made  a  left  turn;  that  this  driver  was 
already  past  the  Montrose  oar  tracks  when  he  made  the  turn; 
that  he  made  it  so  suddenly  that  he,  plaintiff,  did  not  have 
a  chance  to  stop  and  avoid  a  collision;  that  as  the  cab  made 
the  turn  it  was  about  ten  feet  away  from  plaintiff  and  when 
the  rear  end  ©f  the  cab,  that  is,  the  rear  two  feet  of  the 
cab,  was  in  the  north  bound  Clark  street  ear  track,  the  cab 
suddenly  stopped;  that  he,  plaintiff,  attempted  to  put  on  his 
brake  and  turn  to  the  left  to  avoid  hitting  the  cab  but  that 
the  sidecar  attached  to  his  motorcycle  came  in  contaet  with 
the  rear  end  of  the  bumper  of  the  Yellow  eab,  which  turned  his 
wheels  to  the  left;  that  when  the  cab  came  to  a  stop  it  was 
facing  east;  that  when  the  collision  occurred  plaintiff *s  body 
was  thrown  across  the  handlebars  and  the  handle  turned  in  such 
a  way  that  the  speed  of  the  motor  was  accelerated  and  it  pro- 
ceeded across  the  street  and  collided  with  another  ear,  NQ# 
At  the  time  you  hit  the  Yellow  cab  what  happened  to  your  right 
hand  on  your  throttle?  A,  I  was  thrown  on  my  left,  over  the 
left  handle-bar  and  the  girl  behind  me  was  up  on  my  back  and 
the  motorcycle  was  up  in  the  air  on  an  angle  and  we  went  across 
the  street  and  we  collided  with  another  ear."  Plaintiff  further 
testified  that  the  Yellow  cab  driver  blew  no  horn  and  gave  no 
signal  of  any  kind  of  his  intention  to  turn  to  the  left  or  to 
suddenly  stop.  Upon  cross-examination  plaintiff  testified  that 
he  knew  that  vehicles  had  a  right  to  make  left  hand  turns  as 


1     - 

*  * 


. 


1 

- 

•:'  r. 

J- 

. 

0 

| 

r-.'il 

~ 

: 

|    .  • 

« 

1 

1    • 

-.J 

. 

■ 

,'  •  •  '    '  ' 

:."  •     "^w 

asw 

■ 

.  ■    •■'• 

ao  baati 

■ 

■  :  i  i 

-■■ 


) 


well  as  right  hand  turns  when  they  signaled;  that  there  was 
no  traffic  going  north  bound  ahead  of  him  that  night  between 
Irving  Park  and  Montrose;  that  the  intersection  was  well 
lighted;  that  he  knew  that  both  Clark  street  and  Montrose 
were  well  traveled;  that  the  cab  was  standing  still  when  he 
bit  the  corner  of  the  rear  bumper;  that  when  he  hit  the  cab 
it  jarred  him;  that  if  the  cab  had  not  stopped  he  would  not 
have  hit  it* 

Herman  H.  Dittman,  defendant,  the  chauffeur  of  the 
Yellow  oab,  testified  that  he  went  to  work  about  4  o'clock  p* 
m«  and  was  cruising  around  to  pick  up  passengers  on  streets 
where  there  was  likely  to  be  the  most  business;  that  his  cab 
was  empty  and  just  before  the  accident  he  was  traveling  south 
on  Clark  street  in  the  south  bound  car  tracks  and  as  he  approach- 
ed the  intersection  in  question  he  was  looking  for  a  loadj  that 
the  stop  lights  were  green  as  he  came  up  to  the  intersection  and 
when  he  was  about  twenty  feet  north  of  it  a  prospective  customer 
standing  on  the  northeast  corner  of  the  intersection  "held  up 
his  hand  that  he  wanted  a  cab;"  that  he  slowed  up  and  thought 
that  the  passenger  might  come  over  and  get  into  the  cab,  but 
he  did  not  and  he,  the  witness,  then  motioned  to  the  customer 
to  wait,  that  "I  would  be  over  there  to  get  him,"  and  the  custo- 
mer stayed  where  he  was  and  he  (the  witness)  "made  a  little 
right  hand  cut  so  that  I  could  make  a  swing  into  Uontrose," 
a  swing  to  the  left;  that  he  made  the  turn  at  about  eight  to 
ten  miles  an  hour,  "pulled  up  into  Montrose  *  *  *  facing  east, 
northeast;"  that  he  then  stopped  the  cab  because  the  lights 
were  changing  to  amber  and  a  car  was  waiting  to  go  west  on 
Lontrese;  that  his  cab  remained  stopped  in  the  east  side  of 
the  crosswalk;  that  as  he  was  standing  there  the  oar  facing 
west  on  Montrose  started  up  and  he  heard  a  click  and  sew  a 
motorcycle  slidiag  off  on  two  wheels  going  off  in  a  north- 
westerly direction  and  it  ran  into  the  side  of  the  oar  that 
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was  parked  on  the  other  corner;  that  he  had  been  standing  about 
three  or  four  seconds  when  he  heard  the  click  and  at  that  time 
the  traffic  lights  were  green  for  ..iontrose.  that  when  he  started 
to  make  the  turn  he  saw  a  single  light  coming  north  on  Clark 
street  on  the  right  side  of  the  car  tracks;  that  when  he  first 
saw  the  light  it  was  3^0  or  400  feet  south  of  Montrose,  On  cross- 
examination  the  v/itness  testified  that  when  he  stopped  the  cab 
the  back  of  his  car  may  have  been  a  couple  of  feet  west  of  the 
line  of  the  east  curb  in  Clark  street  and  that  a  vehicle  traveling 

two  feet  from  the  east  curbstone  might  strike  the  back  end  of 
his  car;  that  he  was  positive  that  the  back  end  of  his  ear  was 
not  in  the  north  bound  street  car  track  on  Clark  street;  that 
when  he  heard  the  click  he  did  not  know  what  It  was  that  hit  him; 
that  when  he  made  the  turn  to  the  left  he  was  right  up  to  the 
east  bound  track  on  I/Iontrose;  that  he  turned  the  cab  to  the  left 
"at  about  half  between  the  east  bound  and  west  bound  rail;"  that 
when  he  made  the  turn  and  got  across  the  north  bound  rail  on 
Clark  street  he  was  two  feet  south  of  the  east  bound  track  on 
Montrose  and  going  in  an  easterly  direction;  that  when  he  stopped 
two  feet  of  the  cab  stuck  out  into  Clark  street;  that  just  before 
the  accident  he  saw  a  single  headlight  coming  north  on  Clark 
street;  that  he  could  not  tell  whether  it  was  a  motorcycle  or 
not;  that  it  was  about  200  or  2^0  feet  south  of  him  at  the  time, 
"Q.  And  what  part  of  the  street  was  it  on?  A.  Between  the 
car track  and  the  curb.  Q.  Well,  that  is  twelve  to  fourteen  feet 
wide,  now  what  part  of  the  twelve  to  fourteen  feet?  *  -*  *  Q, 
So  that  light  was  about  five  or  six  or  seven  feet  from  the  street 
cartracks?  A,  Yes,  sir;"  that  he  (Dittman)  was  just  south  of 
the  east  bound  rails  on  Montrose  when  he  last  saw  the  light;  that 
he  kept  on  going  and  he  came  to  the  stop;  that  he  was  about  twenty 
feet  north  of  the  crosswalk  in  the  north  side  of  Montrose  when  he 
saw  the  passenger  put  up  his  hand;  that  when  a  man  puts  up  his  hand 
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he  wants  a  cabj  "0.  Well,  you  were  going  along  and  you  saw  the 
man?  A.  Yes,  sir.  Q,  You  saw  him  put  up  his  hand?  A«  Yes, 
sir.  Q*  And  you  continued  to  watch  him,  didn't  you?  A.  Yes. 
Q.  You  were  interested  in  knowing  what  he  was  going  to  do?  A» 
That  is  right.  *  *  *  Q.  You  kept  on  going  and  watching  him? 
A.  Yes,  sir.  Q,  Well,  where  were  you  when  you  motioned  to 
him  or  made  that  motion  to  him?  A.  Right  on  the  crosswalk.  Q. 
You  were  on  the  crosswalk?  A*  Yes,  sir.  Q#  And  were  you 
watching  him  at  that  time?  A.  I  looked  over  there,  yes,  sir. 
Q*  Well,  did  he  nod  his  head?  A.  Yes,  sir,  q.  He  nodded 
his  head?  A.  Yes,  sir.  Q.  And  you  kind  of  pointed  down  with 
your  finger,  as  though  you  were  coming  over  to  that  side  of 
the  street?  A.  I  motioned  that  I  would  he  over  there. H  The 
witness  further  testified  that  he  was  just  about  crossing  the 
line  of  the  north  curbstone  in  Montrose  when  he  motioned  to 
the  man  that  he  would  be  over  there j  that  the  only  signal  he 
made  was  the  one  he  made  to  the  prospective  customer. 

There  was  other  evidence  in  the  case,  some  of  which 
corroborated  plaintiff  and  some  of  which  corroborated  Dittman's 

testimony,  but  we  do  not  deem  it  necessary  to  refer  specif 1- 

all  of 
eally  tO£this  other  evidence. 

Seetion  69,  par,  l66,of  the  Motor  Vehicle  Act  (eh. 
95  1/2,  111.  Rev.  Stat.  194-3)  provides! 

"Vehicle  turning  left  at  intersection.  Any  driver 
of  a  vehiele  approaching  an  intersection  with  the  intent  to 
make  a  left  turn  shall  do  so  with  caution  and  with  due  regard 
for  traffic  approaching  from  the  opposite  direction  and  shall 
not  make  such  left  turn  until  he  can  do  so  with  safety, n 

Section  65*  par.  l62,of  the  Act  provides,  inter  alia: 

"When  signal  required,  (a)  No  person  shall  turn  a 
vehicle  from  a  direct  course  upon  a  highway  unless  and  until 
such  movement  can  be  made  with  reasonable  safety  and  then 
only  after  giving  a  clearly  audible  signal  by  sounding  the 
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horn  if  any  pedestrian  may  be  affected  by  such  movement  op 
after  giving  an  appropriate  signal  in  the  manner  hereinafter 
provided  in  the  event  any  other  vehicle  may  be  affected  by 
such  movement, 

"(b)  A  signal  of  intention  to  turn  right  or  left 
shall  be  given  during  not  less  than  the  last  100  feet  traveled 
by  the  vehicle  before  turning." 

In  support  of  their  contention  that  the  verdict  is 
against  the  manifest  weight  of  the  evidence,  counsel  for  de- 
fendants have  made  an  exhaustive  analysis  of  the  evidence  for 
the  purpose  of  sustaining  their  argument  that  the  accident 
could  not  have  happened  in  the  manner  testified  to  by  plain- 
tiff. In  the  case  of  Skala  v.  Lehon*  258  111.  App.  252 
(affirmed  by  the  Supreme  court  in  343  111.  602),  we  said 
(p*  259)* 

"In  his  argument  appellant  seeks  to  demonstrate  the 
impossibility,  according  to  the  law  of  physics,  of  the  occur- 
rence taking  place  in  the  manner  testified  to  by  appellee's 
witnesses.  We  shall  not  attempt  to  follow  the  line  of  reasoning. 
It  involves  accepting  as  absolutely  accurate  the  testimony  of 
certain  witnesses  as  to  speed,  distances  and  relative  positions, 
none  of  which  in  the  excitement  of  such  an  occasion  is  likely 
to  be  definitely  noted  or  retained  in  memory,  and  as  to  none  of 
which  the  jury  is  required  to  agree  in  reaching  a  verdict  as  to 
liability.  (Nelson  v.  Fehdf  203  111.  120,  125.)  Accidents  of 
this  sort  happen  so  instantaneously  and  unexpectedly  as  to 
render  the  observation  and  statement  of  all  necessary  facts 
and  circumstances  for  the  application  of  the  law  of  physics 
too  uncertain  from  which  to  draw  reliable  conclusions," 

Defendants  argue  that  the  weight  of  the  evidence  shows 
that  when  the  Yellow  cab  stopped  the  rear  end  of  the  cab  "stuck 
out"  int©  Clark  street  only  two  or  three  feet.  The  jury,  we 
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think,  were  warranted  in  believing  the  testimony  offered  by 
plaintiff  as  to  where  the  cab  stopped.  The  argument  of  defend- 
ants is  greatly  weakened  by  the  fact  that  Dittman,  upon  cross- 
examination,  testified  that  the  single  light  of  the  approaching 
vehicle  the  last  time  he  saw  it  was  about  midway  between  the 
north  bound  track  on  Clark  street  and  the  curb  on  the  east  side 
of  that  street.  Defendants  argue  that  the  speed  of  the  motor- 
cycle as  it  entered  the  intersection  was  greater  than  the 
speed  testified  to  by  plaintiff  and  they  also  argue  that  the 

evidence  warrants  a  finding  that  plaintiff  "ran  through  the 

but  these  two  arguments  involve  questions  of  fact 
red  light,  "  £  jfoxxl&BESSxtMtif ix^xtiaatxsi8i»Xi^fx2xiDc*HXKXlk 
that  were  determined  by  the  jury  adversely  to  def endantf,  and  after 

jrT&Ii-C    'g_eilaeng|i      satisfied  that 


we  woula  not  Be  justirxea  in  reversing  the  juryrs 

s  xs&amt  xMdtxtfogtoxgTOfcgmti«mxtfc«xfaxm^  THey 

cite  the  testimony  of  Dittman  that  when  he  reached  the  east 
crosswalk  of  Clark  street  the  light  changed  to  yellow  and  that 
it  was  three  or  four  seconds  after  he  came  to  a  stop  that  he 
heard  the  click  at  the  rear  of  the  cab.  The  Jury,  by  their 
verdict,  settled  the  disputed  questions  of  fact  in  favor  of 
plaintiff  and  after  a  careful  examination  of  the  evidenee  we 
find  ourselves  satisfied  with  their  findings.  The  argument 
of  defendants'  counsel  that  if  the  collision  did  not  happen 
at  the  spot  where  plaintiff  testified  it  happened,  and  it 
happened  close  to  the  east  curb  on  Clark  street,  plaintiff's 
case  falls,  is,  of  course,  without  merit.  As  stated  by  our 
Supreme  court  in  Nelson  v.  Fehd.  203  111.  120,  126:  "It  is  the 
province  of  the  jury  to  weigh  not  only  the  particular  facts  testi- 
fied to,  but  the  circumstances  and  reasonable  probabilities  aris- 
ing from  the  facts  so  testified  to,"  This  rule  applies  with  par- 
ticular force  to  the  facts  of  the  instant  case.  The  weakness  of 
the  defense  is  that  the  testimony  of  Dittman  shows  that  in  his 
desire  to  obtain  the  prospective  customer  as  a  passenger  he  was 
guilty  of  gross  negligence.  The  intersection  at  Clark  and 
1  ontrose  is  a  busy  one;  there  are  street  car  tracks  on  both 
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streets;  traffic  is  heavy  and  is  controlled  by  stop  and  go 
lights.  At  the  time  in  question  there  were  several  cars  pro- 
ceeding in  a  southerly  direction  in  Clark  street  and  there 
were  other  cars  in  tiontrose  avenue  waiting  for  the  green  light 
so  that  they  might  go  west  across  Clark  street.  The  prospective 
customer  was  on  the  northeast  corner  of  the  intersection  and 
Dittman  was  so  intent  on  picking  him  up  that  he  seems  to  have 
centered  his  faculties  upon  reaching  this  man  quickly  from 
the  time  he  first  saw  him  until  the  accident.  Dittman1 s  testi- 
mony shows  that  he  attempted  to  make  a  U  turn  in  this  busy 
intersection  without  giving  any  warning  of  his  intent  so  to  do 
and  that  while  engaged  in  making  the  (J  turn  he  suddenly  stopped 
without  giving  any  warning  of  his  intent  to  stop,  and  the  jury 
were  justified  in  finding  from  his  testimony  that  he  was  con- 
stantly watching  the  prospective  customer  and  gave  little,  if 
any,  heed  to  the  approach  of  north  bound  traffic  on  Clark 
street.  The  law  i3  that  a  driver  of  a  vehicle  on  approaching 
an  intersection  with  intent  to  make  a  left  turn  shall  do  se 
with  caution  and  with  due  regard  for  traffic  approaching,  and 
that  he  shall  not  make  such  a  turn  until  he  can  do  so  with 
safety*  It  is  idle  to  argue  that  Dittman,  at  the  time  and 
place  in  question,  was  observing  the  law.  In  his  desire  to 
reach  the  prospective  customer  quickly  he  seems  to  have  lost 
all  3ense  of  care  and  caution.  As  we  have  heretofore  stated, 
defendants  do  not  contend  that  plaintiff  did  not  make  out  a 
prima  facie  case,  and  we  are  satisfied  that  the  contention  »f 
defendants  that  the  verdict  is  against  the  manifest  weight  of 
the  evidence  is  without  merit. 

As  to  point  II,  that  the  court  erred  in  giving  certain 
instructions  for  plaintiff,  defendant  contends  that  the  court 
srred  in  giving  instruction  P20,  which  reads  as  follows*  "The 
Court  instructs  the  Jurors  that  while  they  are  the  Judges  of 
the  credibility  of  the  witnesses,  they  have  no  right  to  arbi- 
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trarily  disregard  the  testimony  of  the  plaintiff,  if  they  believe 
from  the  evidence  it  is  credible,  simply  because  he  is  interested 
in  the  result  of  the  suit,  but  it  is  the  duty  of  the  jury  to  re- 
ceive and  weigh  the  testimony  of  such  witness  having  in  mind  such 
fact,  in  the  light  of  all  the  facts  and  circumstances,  the  same 
as  they  would  receive  and  weigh  the  testimony  of  any  other  wit- 
ness ."  The  argument  is  that  Dittman  was  also  a  natural  person 
and  that  the  instruction  should  have  been  so  drawn  that  it  would 
apply  to  both  plaintiff  and  Dittman,  and  defendant  cites  certain 
cases  that  hold  that  where  the  plaintiff  and  defendant  are  natural 
persons  and  both  testify,  an  instruction  that  the  jury  may  con- 
sider the  interest  of  the  plaintiff  in  the  result  of  the  suit 
without  any  reference  to  the  interest  of  the  defendant  Is 
erroneous  because  it  is  calculated  to  impress  the  jury  that  the 
court  entertained  a  special  reason  for  discrediting  the  testimony 
of  thf  plaintiff.  As  to  the  instant  contention,  it  Is  sufficient 
to  say  that  if  there  was  a  vice  in  instruction  P20  an  instruction 
given  at  the  instance  of  defendant,  D19,  contains  the  same  vice 
more  prejudicially  phrased.  Instruction  D19  reads:  MIn  weighing 
and  considering  the  credit  to  bo  given  to  the  testimony  of  the 
plaintiff  you  have  the  right  to  take  into  consideration  that  ht 
is  the  plaintiff  and  is  interested  in  the  result  of  the  suit." 
All  of  the  cases  cited  by  defendants  in  support  of  the  instant 
contention  condemn  the  giving  of  instruction  D19  where  plaintiff 
and  defendant  are  natural  persons. 

Defendants  complain  that  the  court  erred  in  giving  plain- 
tiff's instruction  P17,  which  concludes  with  the  following:  "If 
*  *  *  you  believe  that  the  plaintiff  has  proved  his  case  as  alleged 
in  the  complaint  by  the  greater  weight  of  the  evidence,  you  should 
find  for  the  plaintiff,"  and  they  contend  that  the  instruction  is 
erroneous  because  it  refers  the  jury  to  the  complaint  to  determine 
whether  plaintiff  has  proved  his  case.  It  is  sufficient  to  say 
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that  three  instructions,  D2,  D10  and  D15>  given  at  the  request 
of  defendants,  contain  the  same  alleged  rice. 

Defendants  contend  that  the  court  erred  in  giving  plain- 
tiff^ instruction  P5  to  the  jury.  This  instruction  is  a  standard 
one  and  is  usually  given  to  cover  the  subject  of  damages.  Defend- 
ants contend  that  in  the  second  paragraph  of  the  instruction  it 
refers  to  the  "future  loss  in  earnings  of  the  plaintiff,"  and 
that  the  evidence  shows  plaintiff  was  earning  as  much  after  the 
accident  as  he  received  before,  and  that  the  evidenoe  does  not 
warrant  a  finding  by  the  jury  that  the  removal  of  plaintiff *s 
spleen  had  any  effect  on  his  future  earning  po?/er.  The  evidence 
shows  that  plaintiff's  spleen  was  seriously  injured  by  the  acci- 
dent and  that  it  was  necessary  to  remove  it.  Dr.  Theodore  Roberg, 
Jr.,  performed  the  operation  upon  plaintiff  and  attended  him.  He 
testified:  "The  function  of  the  spleen  is  largely  that  ©f  ft 
reservoir  of  blood,  of  red  blood  corpuscles.  It  is  an  organ 
of  storage.  In  periods  of  excitement  or  exertion,  where  there 
forms  a  sudden  effort,  this  spleen,  which  is  a  rather  elastic 
organ,  contracts  like  a  sponge  or  perhaps  an  accordion  and 
squeezes  the  extra  amount  of  blood,  which  it  contains  in  reserve 
and  it  is  sent  out  into  the  blood  stream.  It  is  more  or  less  of 
an  emergency  tank  for  the  extra  amount  of  blood  that  is  needed 
under  conditions  of  physical  or  emotional  stress  and  it  also 
serves  as  a  filter,  which  strains  out  things  that  accumulate  in 
the  blood  stream  when  the  blood  cells  break  down  and  there  is 
debris  and  particles,  that  have  no  further  use.  The  spleen 
serves  as  a  filter  for  those  particles.  It  also  serves  as  a 
filter  for  bacteria  and  it  is  an  organ  that  helps  in  resistance 
to  infection.  It  is  also  a  factor  in  producing  white  b^ood  cells 
of  the  body,  those  white  blood  corpuscles  or  lucosites,  that  are 
sent  out  whenever  there  is  an  infection  or  an  injury.  It  is  also 
an  organ,  which  is  of  value  in  some  conditions  in  the  coagulation 
of  the  bloodj  it  also  exerts  an  effect  in  that  respect.  The 
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spleen  plays  a  part  in  the  mechanism  of  blood  clotting.  *  *  * 
The  spleen  has  something  to  do  with  coagulation,  the  manufacture 
of  blood*  It  serves  not  only  as  a  reservoir  for  the  emergency 
provision  of  red  blood  corpuscles  but  it  plays  a  role  in  the 
manufacture  and  origin  of  red  cells  of  the  blood.  This  is  one 
of  the  organs  that  we  have  that  keeps  us  from  becoming  anemic 
under  normal  conditions  although  there  are  other  organs  scattered 
throughout  the  body  that  serve  the  same  function.  Nature  has 
no  opportunity  for  providing  a  new  spleen  when  the  organ,  which 
is  a  unit  in  itself,  is  removed  from  the  body.  Nature  can  never 
replace  it.  Sometimes  it  is  able  to  replace  parts  of  organs  but 
very  rarely.  When  the  spleen  is  removed  there  may  be  accessory 
spleens,  little  spleens  scattered  about  in  the  abdominal  cavity, 
which  may  become  larger  after  the  spleen  itself  has  been  re- 
moved but  those  occur  so  rarely  that  wo  can  say  that  when  the 
spleen  is  removed  it  never  reforms  or  nature  never  provides  a 
new  one."  We  are  of  the  opinion  that  a  jury  might  reasonably 
find  from  the  testimony  of  Dr.  Roberg  that  by  reason  of  the  loss 
of  his  spleen,  plaintiff,  a  young  man,  might,  in  the  future, 
suffer  in  health  and  thereby  sustain  a  loss  in  income. 

Defendants  contend  that  the  court  erred  in  giving  in- 
struction P22  at  the  request  of  plaintiff.  The  instruction 
reads  as  follows:  "The  degree  of  proof  required  of  the  plain- 
tiff is  that  he  prove  his  case  by  a  preponderance  of  the  evi- 
dence. This  means  that  upon  the  question  of  facft  which  the 
plaintiff  is  required  to  prove,  he  must  have  a  greater  weight 
or  preponderance  of  evidence.  But  this  rule  does  not  require 
the  plaintiff  to  prove  any  fact  beyond  a  reasonable  doubtj  a 
fact  is  sufficiently  proved  if  the  jury  find  that  the  greater 
weight  of  the  evidence  is  in  his  favor."  (Italics  ours.)  De- 
fendants argue  that  the  instruction  is  erroneous  because  plain- 
tiff was  required  to  prove  more  than  one  question  of  fact  in 
order  to  sustain  a  verdict  and  therefore  the  word  "question" 
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should  be  plural.  This  contention  is  too  hypercritical  to 
deserve  serious  consideration. 

Defendants  contend  that  the  court  erred  in  refusing 
an  instruction  offered  by  them  on  the  subject  of  contributory 
negligence.  The  subject  of  contrioutory  negligence  was  fully 
covered  by  five  instructions  given  at  the  instance  of  defendant s, 

Defendants  contend  that  the  argument  of  the  attorney 
for  plaintiff  to  the  jury  was  prejudicial  to  them,  ,/e  find  no 
substantial  merit  in  this  contention. 

Defendants  contend  that  the  damages  assessed  by  the 
jury  are  excessive.  In  considering  the  amount  of  the  damages 
allowed,  $6,600,  it  is  necessary  to  remember  that  plaintiff 
paid  for  hospital  bills  and  nurses1  services  ,£818,  and  that 
the  charge  made  by  the  doctor  for  his  services  is  $1,500,  We 
have  already  referred  to  the  fact  that  the  spleen  of  plaintiff 
was  removed  and  to  the  evidence  as  to  the  functions  of  the 
spleen  in  the  human  body.  After  plaintiff  was  taken  to  the 
hospital  he  suffered  intense  pain,  his  abdomen  began  to  blow 
up,  his  pulse  became  rapid,  and  he  became  very  weak*  He  had 
difficulty  in  getting  his  breath  and  examinations  indicated 
that  there  was  some  fluid  present  in  the  abdomen.  Plaintiff 
underwent  a  major  su?giQal  operation  and  almost  a  quart  and  a 
half  of  blood  that  had  come  from  the  spleen  was  taken  out  of 
the  abdominal  cavity.  The  spleen  was  badly  torn  and  blood  was 
rapidly  flowing  from  it.  For  the  week  following  the  operation 
plaintiff  became  steadily  worse,  and  during  the  first  seven 
or  eight  days  he  received  eight  blood  transfusions.  He  had  a 
high  fever  and  a  rapid  pulse.  At  times  he  was  delirious  and  at 
other  times  he  was  almost  in  a  coma.  His  abdomen  blew  up  again 
and  for  a  week  he  was  fed  entirely  through  his  veins  and  there 
was  paralysis  of  the  intestines.  The  incision  which  had  been 
made  in  the  abdominal  wall  opened  up  and  became  infected  and 
it  was  necessary  for  the  surgeon  to  reconstruct  and  repair 
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the  abdominal  wall.  The  blood  transfusions  were  given  plain- 
tiff because  of  the  severe  fever  and  the  condition  of  shock 
and  anemia  from  which  he  suffered.  For  at  least  a  week  after 
he  was  taken  to  the  hospital  he  had  to  be  fed  entirely  through 
the  veins  and  a  number  of  things  had  to  be  done  to  overcome  the 
paralysis  of  his  intestine,  that  was  causing  the  distention  or 
blowing  up  of  his  abdomen.  He  was  given  two  spinal  anesthesia 
that  caused  a  paralysis  of  his  entire  body  from  his  upper  chest 
and  down,  to  help  relieve  the  condition.  It  would  unduly  lengthen 
this  decision  to  give  the  entire  testimony  of  Dr.  Roberg,  Defend- 
ants offered  no  medical  testimony  in  rebuttal.  The  contention  of 
defendants  that  the  damages  awarded  are  excessive  is  without  merit, 

Defendants  have  had  a  fair  trial.  The  verdict  of  the 
jury  was  fully  justified  by  the  evidence  and  the  judgment  of 
the  Superior  court  of  Cook  county  Is  affirmed* 

JUDGMENT  AFFIRMED* 


Friend,  P.  J.,  and  Sullivan,  J.,  concur * 
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ROME  SOAP  MANUFACTURING  COMPANY, 

Respondent, 
v. 


322I.A.281 


a  corporation, 

(Plaintiff) 


JOHN  T.  LA  FORGE  &   SONS,  INC.,  a 

corporation^  NEW  YORK  CENTRAL 

-^  RAILROAD  COMPANY,  a  corporation, 

"and  CHICAGO,  BURLINGTON  .*  OUINCY 

RAXTiRQAD  COMPANY,  a  corporation, 

V  Defendants. 


-■■., 


a*. 


JOHN  T.  L>  FORGE  &  S0NS>4fC., 
a  corporation,  ^*N 

(Defendant)    Petitionee 


/ 


PETITION  FOR  LEAVE  TO 
APPEAL  FROM  AN  ORDER 
OF  THE  CIRCUIT  COURT 
OF  COOK  COUNTY  GRANTING 
A  NEW  TRIJ 


v. 

NEW  YORK  CENTRAL  RAILROAD  COMPANY, 
a  corporation,  and  CHICAGO,  BURLING- 
TON &  QUINCY  RAILROAD  COMPANY,  a 
corporation, 

(Defendants)  Respondents. 

MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

John  T,  La  Forge  &  Sons,  Inc.,  defendant,  filed  its 
petition  in  this  court  for  leave  to  appeal  from  the  following 
order  entered  on  April  19,  1943: 

"This  matter  coming  on  to  be  heard  on  motion  of  the 
Rome  Soap  Manufacturing  Company,  plaintiff  herein,  and  the 
court  having  heard  arguments  of  counsel  and  being  fully  advised 
in  the  premises  finds  as  follows: 

"That  due  notice  has  been  given  to  all  parties  herein 
and  that  all  parties  have  appeared  in  court  by  their  respective 
counsel;  that  an  order  was  entered  herein  on  March  19,  1943*  on 
motion  of  the  defendants,  New  York  Central  Railroad  Company  and 
Chicago,  Burlington  &  Quincy  Railroad  Company,  setting  aside 
the  verdict  of  the  jury  theretofore  returned,  and  ordering  a 
new  trial  of  this  cause.  The  court  further  finds  that  the 
order  of  the  court  on  March  19,  1943,  was  that  the  verdict  of 
the  jury  theretofore  returned,  should  be  set  aside  in  its 
entirety  and  that  there  should  be  a  new  trial  as  to  all  of 
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the  parties  to  said  cause,  including  the  plaintiff,  Rome  Soap 
Manufacturing  Company,  and  including  the  defendants,  John  T« 
La  Forge  &   Sons,  Inc.,  New  York  Central  Railroad  Company  and 
Chicago,  Burlington  &  quincy  Railroad  Company, 

"Now,  Therefore,  it  is  hereby  ordered  that  the  common 
law  order  heretofore  entered  by  this  court  on  March  19,  1943, 
be  and  the  same  hereby  is  amended  by  adding  thereto  the 
following : 

M'It  Is  Further  Ordered  that  the  verdict  of  the  jury 
heretofore  returned  herein  be  and  it  is  hereby  set  aside,  and 
that  a  new  trial  of  said  cause  be  had  as  to  all  parties,  including 
the  plaintiff,  Rome  Soap  Manufacturing  Company,  and  the  defend- 
ants, John  T«  La  Forge  &   Sons,  Inc.,  New  York  Central  Railroad 
Company  and  Chicago,  Burlington  &  Quincy  Railroad  Company. »" 

We  allowed  the  appeal. 

Rome  Soap  Manufacturing  Company,  plaintiff,  filed  its 
complaint  against  three  defendants,  John  T*  La  Forge  &  Sons,  Inc., 
a  corporation  (hereinafter  sometimes  referred  to  as  La  Forge); 
New  York  Central  Railroad  Company,  a  corporation,  and  Chicago, 
Burlingtoa  &  Quincy  Railroad  Company,  a  corporation.  Plaintiff's 
complaint  alleges,  in  substance,  that  on  June  20,  1941,  plaintiff 
purchased  from  La  Forge  one  tank  carload  of  inedible  animal 
tallow  to  be  delivered  to  plaintiff  at  Rome,  New  York,  freight 
charges  prepaid  by  the  seller;  that  defendant  La  Forge  loaded  a 
tank  car  on  its  switch  track  at  Rockford,  Illinois,  with  inedible 
animal  tallow  and  had  it  ready. for  shipment  on  July  3°>  1941 } 
that  said  defendant  then  delivered  that  oar  to  defendant  Chicago, 
Burlington  &  quincy  Railroad  Company,  which  hauled  It  to  Chicago, 
Illinois,  over  its  own  tracks,  and  at  that  point  turned  it  over 
to  the  defendant  New  York  Central  Railroad  Company  for  delivery 
over  the  tracks  of  that  railroad  to  plaintiff  at  Rome,  New  York; 
that  it  was  the  duty  of  La  Forge  to  properly  load  the  said  tank 
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ear  and  deliver  it  loaded  and  sealed  to  defendant  Chicago, 
Burlington  &  suincy  Railroad  Company}  that  it  was  the  duty  of 
the  last  named  defendant  to  inspect  the  tank  car,  close  all 
outlet  valves,  securely  seal  the  car,  and  to  safely  and  securely 
transport  said  tallow  in  said  car  to  the  carrier,  which  was  then 
to  transport  said  tallow  to  Rome,  New  York,  and  that  it  was  the 
duty  of  the  New  York  Central  Railroad  Company  to  inspect  the 
tank  car,  close  all  outlet  valves,  securely  seal  the  ear,  and 
to  safely  and  securely  transport  the  tallow  in  said  car  to  Rome, 
New  York;  that  while  the  tank  ear  was  in  transit  all  of  the 
tallow  therein  leaked  out  of  the  car,  which  leak  was  discovered 
at  or  near  Erie,  Pennsylvania,   The  complaint  charges  that  de- 
fendant La  T^orge  was  negligent  "(1)  in  not  properly  inspecting 
said  tank  car  when  it  was  received  for  loading,  (2)  in  not 
properly  loading  said  tank  car,  (3)  in  not  properly  closing 
the  outlet  valve  and  (4)  in  not  properly  sealing  said  tank 
car  so  that  it  would  not  have  leaked;"  that  the  Chicago, 
Burlington  &  ouincy  Railroad  Company  was  negligent  "(1)  in 
not  properly  inspecting  said  tank  car  at  time  of  receiving  it 
for  transportation  to  Chicago,  Illinois,  (2)  in  not  properly 
closing  the  outlet  valve  on  said  tank  car  and  (3)  in  not 
properly  sealing  said  tank  car  so  that  it  would  not  have 
leakedj"  that  defendant  New  York  Central  Railroad  Company 
was  negligent  "(1)  in  not  properly  inspecting  said  tank  car 
at  time  of  receiving  it  in  Chicago,  Illinois,  for  transportation 
to  Rome,  New  York,  (2)  in  not -properly  closing  the  outlet  valve 
on  said  tank  car,  (3)  in  not  properly  sealing  said  tank  car  so 
that  it  would  not  have  leaked  and  (4)  in  not  properly  trans- 
porting said  tank  car  and  the  contents  thereof  and  delivering 
them  in  Rome,  New  York,  in  the  same  condition  they  were  in  at 
time  said  tank  car  and  the  contents  thereof  were  received  by 
said  N.  Y.  C,  R,  R#" 

Defendant  New  York  Central  Railroad  Company  filed 
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its  answer  denying  the  negligence  charged  against  it  in  the 
complaint  and  praying  that  it  be  dismissed  from  the  cause  with 
its  costs.  Defendant  Chicago,  Burlington  &  nuincy  Railroad 
Company  and  defendant  La  Forge  each  filed  a  like  answer* 
Neither  of  the  railroads  filed  a  cross-claim  for  relief 
against  La  Forge,  nor  did  the  latter  file  any  cross-claim 
against  the  railroads.  The  cause  was  tried  before  the  court 
and  a  jury  and  on  March  4,  1943,  the  following  verdict  was 
returned:   "We  the  jury  find  the  defendant  The  New  York  Central 
Railroad  Co.  a  corporation  and  the  Chicago,  Burlington  &   Quincy 
Railroad  Co,  a  corporation,  guilty  and  assess  the  plaintiffs 
damages  at  the  sum  of  $4,543,00  Dollars  and  we  further  find 
defendant  John  T.  La  Forge  &   Sons  Inc.,  a  corporation  not 
guilty."  On  the  same  date  the  following  judgment  order 
was  entered: 

"Whereupon  the  court  instructs  the  clerk  to  open  and 
read  the  verdict,  which  verdict  is  as  follows  to-wit:  'We  the 
jury  find  the  defendants,  New  York  Central  Railroad  Company,  a 
corporation,  and  Chicago,  Burlington  &  Quincy  Railroad  Company, 
a  corporation,  guilty,  and  assess  the  plaintiff's  damages  at 
the  sum  of  Four  thousand  five  hundred  forty  three  dollars 
($4543.00)j  and  find  the  defendant,  John  T,  La  Forge  and  Sons 
Inc.,  a  corporation,  not  guilty.' 

"Therefore  it  is  considered  by  the  court  that  the 

plaintiff  do  have  and  recover  of  and  from  the  defendants, 

New  York  Central  Railroad  company,  a  corporation,  and  Chicago, 

Burlington  &  Quincy  Railroad  Company,  a  corporation,  its  said 

hundred 
damages  of  Four  thousand  five/ forty  three  dollars  ($4543,00) 

in  form  as  aforesaid  by  the  jury  assessed,  together  with  its 

costs  and  charges  in  this  behalf  expended  and  have  execution 

therefor. 

"It  Is  further  considered  by  the  court  that  the  plain- 

tiff  take  nothing  by  its  said  suit  against  the  defendant,  John 
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T.  La  Forge  and  Sons  Inc.  a  corporation,  and  that  the  said  de- 
fendant go  hence  without  day  and  do  have  and  recover  of  and  from 
the  plaintiff,  Rome  Soap  Manufacturing  Company,  a  corporation, 
its  costs  and  charges  in  this  behalf  expended  and  have  execution 
therefor." 

On  March  12,  1943,  each  of  the  defendant  railroads  filed 
a  motion  for  judgment  notwithstanding  the  verdict,  a  motion  in 
arrest  of  judgment  and  a  motion  for  a  new  trial.  Plaintiff  never 
at  any  time  filed  a  motion  for  a  new  trial  against  defendant 
La  Forge,  nor  did  it,  within  ten  days  from  the  date  of  the  entry 
of  the  judgment  order,  nor  at  any  time,  obtain  or  ask  for  any 
extension  of  time  for  the  filing  of  such  a  motion.  On  March  19, 
1943>  the   following  order  was  entered: 

"This  cause  coming  on  to  be  heard  upon  the  motion  of  the 
defendant,  New  York  Central  Railroad  Company,  a  corporation,  for 
a  judgment  non  obstante  veredicto}  after  arguments  of  counsel  and 
due  deliberation  by  the  court  said  motion  is  overruled  and  denied, 

"Thereupon  this  cause  coming  on  to  be  heard  upon  the 
motion  of  the  defendant,  New  York  Central  Railroad  Company,  a 
corporation,  in  arrest  of  judgment;  after  arguments  of  counsel 
and  due  deliberation  by  the  court  said  motion  is  overruled  and 
denied, 

"Thereupon  this  cause  coming  on  to  be  heard  upon  the 
motion  of  the  defendant,  New  York  Central  Railroad  Company,  a 
corporation,  for  a  new  trial  herein;  after  arguments  of  counsel 
and  due  deliberation  by  the  court,  said  motion  is  allowed,  and 
a  new  trial  awarded, 

"Thereupon  this  cause  coming  on  to  be  heard  upon  the 
motion  of  the  defendant,  Chicago,  Burlington  &  Quincy  Railroad 
Co,  a  corp,,  for  a  Judgment  non  obstante  veredicto;  after  argu- 
ments of  counsel  and  due  deliberation  by  the  court  said  motion 
is  overruled  and  denied* 

"Thereupon  this  cause  coming  on  to  be  heard  upon  the 
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motion  of  the  defendant,  Chicago,  Burlington  &  Quincy  Railroad 

Co.  a  corp.f  in  arrest  of  judgment;  after  arguments  of  counsel 

and  due  deliberation  by  the  court  said  motion  is  overruled  and 

denied. 

"Thereupon  this  cause  coming  on  to  be  heard  upon  the 
motion  of  the  defendant,  Chicago,  Burlington  &   Quincy  Railroad 
Co.  a  eorp.,  for  a  new  trial  herein;  after  arguments  of  counsel 
and  due  deliberation  by  the  court  said  motion  is  allowed  and 
a  new  trial  awarded." 

At  the  time  of  the  entry  of  the  aforesaid  order,  there 
was  no  motion  of  plaintiff  pending  before  the  court,  Gn  April 
16,  1943,  which  was  forty-two  days  after  the  entry  of  the  Judg- 
ment on  the  verdict  in  favor  of  defendant  La  Forge,  defendant 
New  York  Central  Railroad  Company  served  the  following  "notice 
and  motion:" 

"Please  take  notice  that  on  the  16th  day  of  April,  1943, 

at  the  opening  of  court  in  the  forenoon  of  said  date,  or  as  soon 

thereafter  as  counsel  may  be  heard,  I  shall  appear  before  the 

Honorable  Daniel  Trade,  one  of  the  judges  of  said  court,  in  the 

court  room  usually  occupied  by  him  in  the  County  Building, 

Chicago,  Illinois,  or  before  any  other  Judge  who  may  be  sitting 

in  his  place  and  stead,  and  will  then  and  there  ask  that  an 

order  be  entered  clarifying  the  order  heretofore  entered  on 

March  19,  1943,  so  as  to  indicate  the  true  intention  of  the 

court  and  so  as  to  correctly  state  the  order  of  the  court  in 

setting  aside  the  verdict  of  the  jury  and  ordering  a  new  trial, 

at  which  time  and  place  you  may  be  present  if  you  so  desire, 

"Sidney  C.  Murray 

"F,  W.  Flott 
"Attorneys  for  Defendant, 
New  York  Central  Railroad  Company" 

On  the  same  date  the  following  order  was  entered* 

"This  cause  coming  on  to  be  heard  upon  the  motion  of 

the  defendants  New  York  Central  Railroad  Company,  a  corporation, 
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and  Chicago,  Burlington  &  Quincy  Railroad  Company,  a  corporation, 

to  clarify  the  order  heretofore  entered  herein  on  March  19,  A  D 

1943,  granting  a  new  trial  as  to  these  said  defendants;  after 

arguments  of  counsel  and  due  deliberation  by  the  court  said 

motion  is  overruled  and  denied,  without  prejudice."  (Italics 

ours.) 

On  April  19,  194-3,  which  was  forty-five  days  after  the 
entry  of  the  judgment  order  of  March  4,  1943,  plaintiff  filed 
the  following  "notice  and  motion:" 

"You  are  hereby  notified  that  on  Monday,  the  19th  day 
©f  April,  1943,  at  the  opening  of  court  in  the  forenoon,  we 
shall  appear  before  the  Honorable  Daniel  Trude,  one  of  the 
judges  of  said  court,  in  the  court  room  usually  occupied  by 
him  in  the  County  Building,  Chicago,  and  will  then  and  there 
request  the  court  that  an  order  be  entered  clarifying  and  amend- 
ing the  order  heretofore  entered  in  this  cause  on  karch  19,  1943> 
at  which  time  and  place  you  may  appear  if  you  see  fit." 

On  the  same  day  the  trial  court  entered  the  order  here- 
tofore set  forth,  from  which  the  petitioner  was  allowed  to  appeal. 
It  will  be  noted  that  even  in  the  motion  filed  by  plaintiff  on 
April  19,  I943,  it  did  not  move  for  a  new  trial,  nor  did  it  ask 
that  the  judgment  order  of  March  4,  1943,  as  to  defendant  La  Forge 
be  vacated  or  modified  in  any  way.  It  would  be  idle  to  contend 
that  plaintiff's  motion  of  April  19,  1943,  could  be  considered 
as  a  motion  for  a  new  trial,  for,  not  only  was  it  not  presented 
within  ten  days  of  judgment,  as  required  by  section  68  of  the 
Civil  Practice  Act,  but  it  fails  to  specify  any  grounds  why  a 
new  trial  should  be  granted,  as  required  by  that  section.  It 
is  clear  that  counsel  for  plaintiff  realized,  when  they  filed 
the  motion  of  April  19,  1943,  that  forty-five  days  had  elapsed 
since  the  entry  of  the  judgment  order  of  March  4,  and  therefore 
they  sought  to  avoid  the  effect  of  par,  82,  ch.  77*   111.  Rev, 
Stat,  1941,  that  makes  a  judgment  conclusive  upon  the  expiration 
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of  thirty  days  from  the  date  of  its  rendition,  by  attempting 
to  have  the  order  of  March  19,  1943,  amended,  although  that 
order  did  not  pertain  to  the  verdict  and  judgment  in  favor  of 
defendant  La  Forge  and  did  not  affect  the  verdict  and  judgment 
of  March  4,  1943,  so  far  as  defendant  La  Forge  is  concerned » 

Defendant  La  Forge  contends  that  plaintiff's  motion 
of  April  19,  1943,  cannot  be  considered  as  a  motion  brought 
under  section  72   of  the  Practice  Act,  which  abolishes  the 
writ  of  error  coram  nobis  and  provides  that  all  errors  of  fact 
committed  in  proceedings  of  any  court  of  record  which  by  the 
comiiion  law  have  been  corrected  by  that  writ  may  be  corrected 
by  motion.  This  contention  is,  of  course,  a  meritorious  one, 
and  it  is  unnecessary  for  us  to  state  the  reasons  and  authori- 
ties that  support  the  contention,  as  respondents  concede,  as 
they  must,  that  the  motion  of  April  19,  1943,  was  not  brought 
under  section  72. 

On  March  4,  I943,  the  jury  returned  a  verdict  finding 
defendant  railroads  guilty  and  defendant  La  Forge  not  guilty, 
and  on  the  same  day  judgment  was  entered  thereon.  Section  68 
(1)  of  the  Civil  Practice  Act  (111.  Rev.  Stat.  1941,  ch.  110, 
par.  192)  provides: 

"It  shall  be  sufficient  for  the  jury  to  pronounce 
their  verdict  by  their  foreman  in  open  court,  without  reducing 
the  same  to  writing  if  it  is  a  general  verdict,  and  the  court 
shall  enter  the  same  in  form,  under  the  direction  of  the  court; 
and  if  either  party  may  wish  to  move  for  a  new  trial  or  in 
arrest  of  judgment,  or  for  a  judgment  notwithstanding  the 
verdict,  he  shall,  before  final  judgment  be  enteredf  or  within 
ten  days  thereafter,  or  within  such  time  as  the  court  may  allow 
on  motion  made  within  such  ten  davSj  by  himself  or  counsel,  flls 
the  points  in  writing,  particularly  specifying  the  grounds  of 
such  motion,  and  final  judgment  and  execution  thereon  shall 
thereupon  be  stayed  until  such  motion  can  be  heard  by  the  court*, 
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The  time  for  appeal  from  such  judgment  shall  not  begin  to  run 

until  the  court  shall  rule  upon  the  motion."  (Italies  ours.) 

As  we  have  heretofore  stated,  plaintiff  filed  no  motion 
for  a  new  trial  against  defendant  La  Forge  within  the  ten  day 
period  nor  did  it  take  any  steps  within  that  period  to  obtain 
an  extension  of  time  to  file  such  motion,  nor  did  it  ever  file 
a  motion  for  a  new  trial  as  to  defendant  La  Forge.  No  other 
conclusion  can  be  drawn  from  this  record  than  that  plaintiff 
for  a  considerable  period  of  time  was  satisfied  with  the  verdict 
and  the  judgment  order  of  March  4,  1943,  so  far  as  they  per- 
tained to  defendant  La  Forge  and  it  would  seem  from  the  oral 
arguments  upon  this  appeal  that  defendant  railroads  are  the 
real  parties  attempting  to  sustain  the  order  of  April  19,  1943. 
Their  counsel  frankly  concede  that  if  defendant  La  Forge  is  re- 
tained in  the  cause  it  may  tend  to  lessen  the  burden  of  the  de- 
fendant railroads  should  there  be  another  verdict  rendered  in 
favor  of  plaintiff,  and  they  make  the  astonishing  argument  that 
the  trial  court  in  the  instant  case  had  the  pwwer  to  order  a 
new  trial  for  plaintiff  as  against  La  Forge  even  though  plain- 
tiff did  not  ask  for  a  new  trial  nor  desire  it. 

The  liability  of  defendant  La  Forge  is  several  and  not 
joint  (see  Illinois  Central  R,  Rt  Co,  v.  flpfljHU  W  HI*  57, 
69)  and  the  trial  court  on  March  4,  1943,  had  full  power  to  enter 
the  judgment  of  that  date,  and  the  judgment  entered  was  in  accord 
with  the  verdict  of  the  jury. 

Paragraph  82  of  chapter  77,   111.  Rev.  Stat.  1941,  reads 
as  follows: 

"Hereafter  every  judgment,  decree  or  order,  final  in  its 
nature,  of  any  court  of  record  in  any  civil  or  criminal  proceed- 
ing shall  have  the  same  force  and  effect  as  a  conclusive  adjudi- 
cation upon  the  expiration  of  thirty  days  from  the  date  of  its 
rendition  as,  under  the  law  heretofore  in  force,  it  has  had  upon 
the  expiration  of  the  term  of  court  at  which  it  was  rendered. M 
(Italics  ours.) 
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Section  50  (7)  of  the  Civil  Practice  Act  (111,  Rev. 
Stat.  1941,  oh*  110,  par.  174)  provides: 

"The  court  may  in  its  discretion  before  final  judgment, 
set  aside  any  default,  and  may  within  thirty  days  after  entry 
thereof  set  aside  any  judgment  or  deeree  upon  good  cause  shown 
by  affidavit,  upon  such  terms  and  conditions  as  shall  be  reason- 
able," (Italics  ours.) 

It  would  seem  hardly  necessary  to  state  that  the  law 
is  settled  that  after  thirty  days  from  the  entry  of  the  judgment 
as  to  defendant  La  Forge,  plaintiff  not  having  filed  a  motion  for 
a  new  trial,  the  trial  court  had  no  jurisdiction  to  set  aside 
the  verdict  nor  the  judgment  entered  on  March  4,  1943,  Respondents 
seek  to  evade  the  effect  of  that  law  by  contending  that  the  thirty 
day  period  as  to  defendant  La  Forge  commenced  when  the  order  of 
Karch  19,  1943,  was  entered.  There  is  not  the  slightest  merit 
in  that  contention.  The  order  entered  upon  that  day  had  no 
bearing  and  no  effect  upon  the  judgment  of  March  4,  1943,  so 
far  as  it  pertained  to  defendant  La  Forge,  and  did  not  affect 
the  rights  of  that  defendant  in  any  way.  On  /Ipril  19,  1943, 
which  was  forty-five  days  after  the  verdiet  and  judgment  in 
favor  of  defendant  La  Forge,  the  trial  court  had  no  jurisdiction 
to  enter  the  order  of  that  date.  That  order  purports  to  set 
aside  the  verdict  of  the  jury  as  to  defendant  La  Forge,  although 
plaintiff's  motion  did  not  ask  the  court  to  enter  any  such  order, 
nor  does  that  order  set  aside  the  judgment  entered  March  4,  I943, 
as  to  defendant  La  Forge.  We  feel  impelled  to  say  that  the  order 
of  April  19,  1943,  is  so  indefensible  that  it  is  regrettable  that 
defendant  La  Forge  should  have  been  obliged  to  take  the  instant 
proceedings  to  reverse  it. 

The  defendant  railroads  have  filed  briefs  upon  this 
appeal,  and  defendant  La  Forge  strenuously  contends  that  as 
plaintiff  Is  the  only  party  to  this  cause  that  sought  a  judgment 
against  La  Forge,  this  appeal  is  no  concern  of  defendant  railroads 
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( citing  Peeararo  v.  Halberft,  152  111.  App.  44-3,  447  - 

affirmed,  246  111.  95),  and  they  are  not  proper  respondents 

in  this  cause  and  the  briefs  filed  by  them  should  be  stricken 

from  the  files.  TYhile  this  contention  has  merit,  we  do  not 

deem  it  necessary  te  pass  upon  this  motion  to  strike. 

The  judgment  order  of  the  Circuit  court  of  Cook 

county  entered  April  19,  1943,  is  reversed. 

JUDGMENT  ORDER  ENTERED 
APRIL  19,  1943,  REVERSED. 

Friend,  P.  J,,  and  Sullivan,  J.,  concur , 
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ELENA  BASS I, 

Appellee, 


APPEAL  FROM  1 
COURT  OP  C 


and 


ROBERT  E,  L~, 
JOSEPHpSfc^OOKS, 

y^      Appellants. 


MR.  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  action  for  money  had  and  received  by 
which  plaintiff,  Elena  Bassi,  seeks  the  return  of  $3,5°0 
in  principal  and  interest  payments  claimed  to  have  been 
made  by  her  and  her  husband  (now  deceased)  under  a  contract 
for  the  purchase  of  real  estate,  which  contract  is  entitled 
"Articles  of  Agreement  for  Warranty  Deed,"  because  of  the 
alleged  failure  of  defendants  to  deliver  a  deed  when  $500 
of  the  principal  amount  of  the  purchase  price  had  been 
paid  as  provided  in  said  contract  and  because  the  title 
to  the  premises  had  been  alienated  under  a  "Notice  of 
Forfeiture."  The  trial  was  had  before  the  court  without 
a  jury  and  resulted  in  a  judgment  in  favor  of  plaintiff 
for  $750.  Defendants  appeal  from  said  judgment. 

The  statement  of  claim  filed  August  1,  1941  alleged 
substantially  that  on  January  7,  1922  plaintiff  Elena  Bassi 
and  her  husband  entered  into  a  contract  with  defendants  for 
the  purchase  of  the  improved  property  at  10435  Calhoun 
avenue,  Chicago,  under  the  terms  of  which  they  entered  into 
possession  of  the  premises  immediately  and  made  monthly  pay- 
ments aggregating  $2,400  on  the  principal  amount  of  said  eon- 
tract,  together  with  interest  amounting  to  $1,100;  that  plain- 
tiff's husband  assigned  his  interest  in  the  contract  to  her 
on  March  1,  1939  and  that  he  died  on  Liay  5»  1939}  and  that 
defendants  did  not,  after  $500  had  been  paid  on  the  principal 
amount  of  the  purchase  price,  deliver  or  tender  to  plaintiff 
a  warranty  deed  in  accordance  with  the  terms  of  the  contract, 
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but  "alienated  title  to  the  premises  by  a  Notice  of  Forfeiture 
dated  June  22,  I936,  by  the  Trustees  of  Home  Builders  Invest- 
ment Corporation,  and  Robert  E.  L«  Brooks  as  Trustee."  Copies 
of  the  contract  and  of  the  notice  of  forfeiture  were  attached 
to  the  statement  of  claim. 

Plaintiff  claims  that  "the  defendants  had  and  received 
from  the  plaintiff  the  sum  of  **♦  $3,500  as  principal  and  in- 
terest under  the  contract  **•  and  are  liable  therefor  in  said 
amount  to  the  plaintiff." 

The  pertinent  provisions  of  the  contract  are  as  follows! 

»»*#*  party  of  the  second  part  [plaintiff]  hereby  cove- 
nants and  agrees  to  pay  to  the  said  party  of  the  first  part 
[defendants]  the  sum  of  THIRTY-OHE  HUNDRED  DOLLARS,  in  the 
manner  following:  $293  in  cash,  receipt  whereof  is  hereby 
acknowledged;  $1,407  more  to  be  paid  in  monthly  installments 
of  $20  each,  or  more  on  the  7th  day  of  each  and  every  month 
commencing  February  7,  1922;  subject  to  an  incumbrance  of 
$1,400  to  Robert  E.  L.  Brooks,  Trustee,  due  June  12,  1922, 
which  party  of  the  second  part  assumes  and  agrees  to  pay, 
with  interest  at  the  rate  of  six  per  centum,  payable  monthly, 
on  the  whole  sum  remaining  from  time  to  time  unpaid,  and  to 
pay  all  taxes,  assessments  or  impositions  that  may  become 
payable  or  imposed  upon  said  land,  subsequent  to  the  year  1918. 
And  in  case  of  the  failure  of  the  said  party  of  the  second  part 
to  make  either  of  the  payments,  or  any  part  thereof,  or  perform 
any  of  the  covenants  on  their  part  hereby  made  and  entered 
into,  this  contract  shall,  at  the  option  of  the  party  of  the 
first  part,  be  forfeited  and  determined,  and  the  party  of  the 
second  part  shall  forfeit  all  payments  made  by  them  on  this 
contract,  and  such  payments  shall  be  retained  by  the  said 
party  of  the  first  part  in  full  satisfaction  and  in  liquidation 
of  all  damages  by  them  sustained,  and  they  shall  have  the  right 
to  re-enter  and  take  possession  of  the  premises  aforesaid, 

«nmw  warranty  Deed  and  Torrens  Certificate  of  Title 
to  be  delivered  when  |j>00  has  been  paid  on  principle  and 
balance  to  be  secured  by  second  mortgage  payable  in  monthly 
installments  of  $20.00,  with  six  per  centum  interest  per 

annum,  payable  monthly." 

The  notice  of  forfeiture,  dated  and  served  on  plaintiff 
and  her  husband  June  22,  I936,  recites  that  they  were  $1,931  in 
arrears  on  the  principal  and  interest  payable  under  the  contract 
of  purchase,  makes  demand  for  the  payment  of  said  amount  and 
declared  defendants'  intention  to  forfeit  the  contract  if  the 
arrearage  was  not  paid  by  July  24,  1936* 

Defendants'  affidavit  of  defense  averred  that  plain- 
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tiff's  action  was  barred  by  the  statute  of  limitations;  denied 
that  defendants  refused  to  execute  a  deed  and  stated  that  plain- 
tiff and  her  husband  did  not  want  a  deed  when  the  $500  had  been 
paid  on  the  principal  but  agreed  to  continue  making  payments 

under  the  contract  until  the  entire  balance  was  paid;  denied 

and 
that  $3>5°0  had  been  paid  on  the  contract;/averred  that  plain- 
tiff and  her  husband  abandoned  the  premises  in  1932  and  there-* 
after  refused  to  make  further  payments* 

Defendants'  theory  as  stated  in  their  brief  is  as 
follows:  "The  statement  of  claim  does  not  state  a  cause  of 
action.  The  alleged  cause  of  action  is  barred  by  the  Statute 
of  Limitations.  **»  There  was  no  offer  in  the  statement  of 
elaim  t©  account  for  rents  received  and  use  and  occupation  of 
the  premises  or  declaration  of  the  willingness  and  ability  of 
the  plaintiff  to  perform  her  part  of  the  contract.  There  was 
a  waiver  by  plaintiff  of  the  contract  provision  for  a  deed  when 
$500  had  been  paid  on  the  purchase  price,  and  both  parties  con- 
sidered the  contract  to  be  in  full  force  and  unbreached  for 
years  after  the  deed  was  due.  The  notice  of  forfeiture  was 
properly  given  in  accordance  with  the  provisions  of  the  contract, 
the  plaintiff  having  been  hopelessly  in  arrears  for  years  before 
the  forfeiture*  The  rents  received  by  plaintiff  and  her  use 
and  occupation  of  the  premises  over  a  total  period  of  ten  years, 
more  than  balanced  her  payments  under  the  contract,  and  no  right 
to  a  refund  of  any  sum  was  shown." 

Plaintiff's  theory  seems  to  be  that  she  is  entitled  to 
the  return  of  all  payments  made  by  herself  and  her  husband  be- 
cause of  defendants'  alleged  breach  of  the  contract  in  failing 
to  deliver  or  tender  to  them  a  warranty  deed  when  $J)00  had  been 
paid  on  the  principal  of  the  contract* 

There  is  no  substantial  dispute  as  to  the  facts*  Plain- 
tiff and  her  husband  paid  defendants  $293  at  the  time  of  the 
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execution  of  the  contract  of  purchase,  leaving  a  balance  of 

principal  of  $1,407  to  be  paid,  toy  them  in  monthly  installments 

of  $20  or  more.  The  purchasers  assumed  the  first  mortgage  of 

$1,400  and  agreed  to  pay  it  and  they  also  agreed  to  pay  the 

taxes.  The  last  year  that  plaintiff  and  her  husband  paid  taxes 

directly  was  1929 •  They  occupied  the  premises  themselves  from 

January  7>  1922,  when  the  contract  was  executed,  until  August, 

1926,  When  they  moved  out  at  that  time  they  rented  the  house 

January, 
for  $40  a  month.  They  continued  to  receive  rent  therefor  untily 

1932,  for  which  month  plaintiff  testified  she  received  $25  rent* 

Beginning  February  7,  1922,  the  date  of  the  first  monthly  pay- 

ment  due  under  the  contract,  they  made  their  $20  monthly  pay« 

ments  regularly  until  the  end  of  1930.  in  1931  plaintiff  and 

her  husband  paid  $135  on  the  contract  but  because  the  $20  monthly 

payments  were  not  being  made  regularly  defendants  demanded  and 

received  a  written  assignment  of  the  rents  on  June  7,  1931.  $85 

was  paid  on  the  contract  in  1932*  No  further  payments  were  made 

by  plaintiff  and  her  husband  with  the  exception  of  two  or  three 

small  payments,  aggregating  $15>  which  were  made  in  1934* 

Although  defendants  received  the  assignment  of  rents 

on  June  7,  1931>  they  were  unable  to  gain  possession  of  the 

property  to  enable  them  to  collect  rents  therefrom  until  December, 

1932,  for  which  month  they  collected  $20  rent*  Thereafter  at  the 

rate  of  $20  a  month  they  collected  $220  rent  in  1933#  $240  in 

1934#  $240  in  1935  and  $105  in  19 36.  The  total  amount  of  rents 

collected  by  defendants  prior  to  the  notice  of  forfeiture  was 

$825.  Out  of  this  amount  they  paid  $378  interest  on  the  first 

mortgage,  $178,89  taxes,  $108,65  for  repairs,  $47  for  insurance, 

$32.65  for  water  taxes,  $41,25  for  commission  on  rent  collections 

and  $5  for  "miscelleanous"  expenses*  Disallowing  the  items  of 

"commission"  and  "miscelleanous,"  the  other  charges  against  the 

rents  collected  by  defendants,  which  must  be  held  to  be  proper 
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and  legitimate,  amounted  in  the  aggregate  to  $745.19,  This  left 
a  net  balanee  of  $79 #81  out  of  said  rents  to  be  credited  to  plain- 
tiff and  her  husband  on  the  contract.  As  heretofore  shown,  the 
purchasers  made  an  initial  payment  of  $293,  leaving  a  balance  of 
$1,407  due  on  the  principal.  Installment  payments  of  $20  monthly, 
aggregating  $3,460,  were  due  under  the  contract  prior  to  June  22, 
1936,  the  date  of  the  notice  of  forfeiture.  These  installments 
included  interest  on  the  first  mortgage,  interest  on  the  unpaid 
balance  of  the  principal  and  payments  made  on  account  on  such 
principal.  Plaintiff  and  her  husband  were  entitled  to  a  total 
credit  of  $2,468,31  on  their  monthly  installment  payments,  whioh 
amount  included  $2,388*50  paid  by  them  directly  and  the  credit  of 
$79*81  due  them  out  of  the  rents  collected  by  defendants,  Since 
they  should  have  paid  $3,460  prior  to  June  22,  I936,  when  they 
received  the  notice  of  forfeiture,  and  had  only  paid  $2,468,31, 
they  were  in  default  at  that  time  to  the  extent  of  $991,69,  and 
they  had  been  continuously  in  default  since  1931# 

Plaintiff  and  her  husband  received  rent  from  the  premises 
ranging  from  $40  to  $25  a  month  over  a  period  of  sixty-fire  months 
from  September  I926  to  and  including  January  1932,  Assuming  that 
the  average  rent  during  that  period  was  $25  a  month,  they  received 
a  total  of  $1,625  in  rent  from  the  property.  They  lived  on  the 
premises  with  their  family  and  had  the  use  and  enjoyment  thereof 
over  a  period  of  fifty-five  months  from  January  7,  1922  until 
August  I926.  Assuming  that  the  reasonable  rental  value  of  the 
premises  during  that  period  was  at  least  $20  a  month,  a  fair 
charge  for  the  use  and  occupation  of  same  was  $1,100,  Thus  they 
benefited  to  the  extent  of  $2,725  by  way  of  rent  received  by  them 
from  the  property  and  by  the  use  and  occupation  thereof* 

Having  paid  $500  on  the  principal  amount  of  the  contract 
on  or  shortly  prior  to  February  9,  1925»  plaintiff  and  her  husband 
were  entitled  to  a  warranty  deed  at  that  time  under  the  terms  of 
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the  contract.  It  will  be  noted  that  the  contract  also  provided 
that,  contemporaneously  with  the  delivery  of  the  deed  to  plain- 
tiff and  her  husband,  they  were  required  to  execute  a  second 
mortgage  to  defendants  to  secure  the  payment  of  the  unpaid 
balance  then  due  on  the  principal,  such  "second  mortgage  to 
be  payable  in  monthly  installments  of  $20,  with  six  per  cent 
interest  per  annum,  payable  semi-annually,"  Defendants  did 
not  tender  or  deliver  a  warranty  deed  to  plaintiff  and  her 
husband  in  February  1925  or  at  any  other  time  and  neither  did 
plaintiff  and  her  husband  execute  and  deliver  a  second  mortgage 
to  defendants.  As  already  shown,  plaintiff  and  her  husband 
continued  to  make  their  $20  monthly  payments  regularly  until 
the  end  of  1930  and  they  also  made  some  payments  in  1931  and 
1932. 

Robert  E.  L.  Brooks,  Jr.,  testified  that  he  was  the 
vice  president  of  Robert  E.  L,  Brooks,  Inc.,  which  was  the  real 
estate  company  that  had  charge  of  this  property!  that  plaintiff 
and  her  husband  came  to  the  office  of  said  company  in  April 
1925  in  regard  to  the  extension  of  the  first  mortgage;  that 
he  "took  them  to  Mr,  Harris  who  had  handled  them  numerous  times 
and  knew  them  both  well;"  that  he  was  present  when  Mr.  Harris 
talked  to  them;  and  that  "Mr.  Harris  told  them  they  were  entitled 
to  a  deed  and  that  the  Roseland  State  Savings  Bank,  who  held  the 
title,  would  get  them  a  deed  provided  they  signed  the  second 
mortgage  in  accordance  with  the  terms  of  the  contract.  Mr,  Bassi 
***  said  that  he  didn't  care  to  both  with  that*  There  was  an 
expense  connected  with  filing  the  second  mortgage  and  the  deed. 
He  was  satisfied  going  along  with  the  contraot  until  it  was 
paid  down  to  the  mortgage."  Neither  plaintiff  nor  her  husband 
ever  demanded  a  warranty  deed  to  the  proper ty* 

Defendants  insist  that,  since  this  action  is  for  money 
had  and  received  and  since  the  contract  contains  no  specific 
promise  to  return  the  payments  made  on  the  purchase  price, 
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plaintiff's  claim  must  necessarily  rest  on  a  promise  of  the 

defendants  implied  by  law  to  return  such  payments  and  that 

plaintiff  cannot  maintain  an  action  on  such  an  implied  promise 

without  rescinding  the  contract  on  the  ground  of  the  failure 

and 
or  refusal  of  defendants  to  perform  ±t£   without  offering  to 

restore  what  she  and  her  husband  received  under  the  contract 

and  showing  that  she  is  able  and  willing  to  discharge  all  the 

obligations  whieh  the  contract  cast  upon  her  and  her  husband* 

In  other  words  It  is  contended  that  the  statement  of  claim 

stated  no  cause  of  action  in  the  absence  of  an  offer  therein 

to  eredit  defendants  with  the  rents  received  by  plaintiff  and 

and 
her  husband/wlth  the  reasonable  rental  value  of  the  property 

during  the  period  when  it  was  occupied  by  them* 

Defendants  also  insist  that,  since  this  action  can  be 

predicated  only  upon  defendants'  oral  implied  promise  to  return 

the  purchase  payments,  it  is  barred  by  the  statute  of  limitations, 

not  having  been  brought  within  five  years  after  the  alleged  cause 

of  action  aecrued. 

While  it  may  well  be  that  there  is  merit  in  both  of 

these  contentions,  we  prefer  to  decide  this  case  on  its  merits 

and  in  accordance  with  the  equities  of  the  respective  parties. 

Plaintiff's  right  to  recover  is  based  solely  upon  the  failure 

of  defendants  to  deliver  a  warranty  deed  to  her  and  her  husband 

after  they  had  paid  $500  °n  the  principal  amount  of  the  purchase 

price  and  it  is  asserted  that  in  view  of  the  defendants'  failure 

in  this  regard  the  latter  had  no  right  under  the  law  to  declare 

a  forfeiture,  W*  are  unable  to  perceive  the  slightest  merit  in 

plaintiff's  claim.  Under  the  contract  plaintiff  and  her  husband 

did  have  the  right  to  insist  upon  the  delivery  to  them  of  a 

warranty  deed  in  February  1925  or  at  any  time  thereafter*  Yet, 

the  record  discloses  that  neither  of  them  even  mentioned  the 

deed  for  more  than  sixteen  years  or  until  this  action  was  instituted 

on  August  1,  1941.  Plaintiff  and  her  husband  continued  to  make 
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their  payments  under  the  contract  regularly  for  almost  six 
years  after  they  were  entitled  to  the  delivery  of  the  deed  and 
for  two  years  thereafter  they  made  partial  payments.  There  is 
nothing  in  the  record  to  show  that  plaintiff  or  her  husband 
requested  the  deed  when  they  were  entitled  to  it  in  192J?  or  at 
any  time  thereafter.  They  must  be  held  to  have  waived  the  con- 
tract provision  for  the  delivery  of  the  deed  by  reason  of  their 
conduct  in  continuing  to  make  their  payments  under  said  contract 
in  the  manner  indicated.  Their  failure  to  receive  the  deed  did 
not  prejudice  ©r  injure  them  in  any  way.  But  it  appears  -hat 
not  only  was  the  delivery  of  the  deed  waived  by  plaintiff  and 
her  husband  but  that  they  expressly  agreed  that  they  did  not 
want  the  deed  until  the  contract  had  been  paid  down  to  the  first 
mortgage.  According  to  the  testimony  of  the  witness  Brooks# 
plaintiff's  husband  stated  in  her  presence  that  he  did  not  want 
the  deed  and  chat  he  did  not  want  to  execute  the  second  mortgage, 
which  he  would  have  had  to  do,  if  the  deed  was  delivered  to  them; 
that  he  did  not  want  to  incur  the  expense  involved;  and  that  in 
any  event  he  preferred  to  make  his  payments  under  the  contract 
until  the  principal  of  the  purchase  price  was  paid  down  to  the 
first  mortgage.  The  testimony  of  Brooks  was  corroborated  by 
the  conduct  of  plaintiff  and  her  husband  in  continuing  to  make 
the  contract  payments  for  many  years  after  they  were  entitled 
to  the  delivery  of  the  deed  and  plaintiff  made  no  attempt  to 
refute  the  truth  of  Brooks'  testimony. 

Was  the  declaration  of  forfeiture  justified?  The 
court  was  not  asked  to  declare  a  forfeiture  in  this  ease  but 
co  decide  whether  the  forfeiture  declared  by  defendants  was 
justified  under  all  tne  circumstances.  In  Lang  v.  Hedenberg. 
277  HI*  368,  the  court  said  at  p«  377*  "Undoubtedly,  under 
the  authorities,  equity  will  not  declare  or  enforce  a  forfeiture 
where  it  is  harsh  or  inequitable  to  do  so,  but  al1.  the  authori- 
ties recognize  that  competent  parties  may  make  a  contract  as  to 
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penalties  and  forfeitures,  and  that  courts  of  equity,  as  well, 
as  courts  of  law,  will  recognize  the  rights  of  the  parties  as 
to  such  penalties  or  forfeitures."  Although  the  purchasers 
were  in  default  since  1931  the  declaration  of  defendants'  in- 
tention to  declare  a  forfeiture  was  not  delivered  to  plaintiff 
and  her  husband  until  June  22,  1936,  at  which  time  they  were     > 
$991*^9  in  arrears  under  the  contract  and  apparently  hopelessly 
in  default*  Neither  plaintiff  nor  her  husband  made  any  response 
to  the  notice  of  forfeiture  nor  did  they  make  any  attempt  to 
make  any  arrangement  to  complete  their  payments  under  the  con— 
tract.  Defendants  exercised  forbearance  for  more  than  five 
years  before  the  declaration  of  intention  to  forfeit  was  served 
on  the  purchasers  on  June  22,  1936  and  before  the  forfeiture 
was  declared  on  August  3,  1936.  This  is  not  a  ease  where  the 
forfeiture  of  the  contract  was  harsh  or  inequitable.  Plaintiff 
and  her  husband  paid  $2, 761*31  on  their  purchase  contract.  As 
already  shown,  this  amount  Included  interest  on  the  first  mort- 
gage,  interest  on  the  unpaid  balance  of  the  principal  and  pay- 
ments on  account  of  the  principal  of  the  purchase  price.  They 
received  benefits  under  the  contract  amounting  to  $2,725  ^7  way 
of  rent  from  the  property  and  by  their  use  and  occupation  there- 
of. Under  all  the  facts  and  circumstances  in  evidence  the  con- 
clusion is  inevitable  that  plaintiff  is  not  entitled  to  the 
relief  sought. 

We  are  impelled  to  hold  that  the  finding  in  favor  of 
plaintiff  was  against  the  manifest  weight  of  the  evidence  and 
that  the  trial  court  erred  in  entering  judgment  thereon  and 
for  the  reasons  stated  herein  the  judgment  of  the  Municipal 

court  of  Chicago  is  reversed  and  judgment  is  entered  here  in 
favor  of  defendants  and  against  plaintiff. 

JUDGMENT  REVERSED  AND  JUDGMENT  HERE. 

Friend,  P.  J.,  and  Seanlan,  J.,  concur « 
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THEODORE  TYLKE  and  MARY  TYLKE, 

Appellee^' 
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NORWEGIAN  AjE^XStfTHOSPITAL,   Ine^ 
a  cor  portion,  and  MARGARET  AJIUNDSO%. 
-  *'  Defendants  below m       >^ 

NORWEGIAN  AMERICAN  HOSPITAL,   Inc., 
a  corporation,  q 

Appellant.  0 
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MR.  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT* 

This  action  was  brought  by  plaintiffs,  Theodore  Tylke 
and  Mary  Tylke,  against  defendants,  Norwegian  American  Hospital, 
Inc.,  and  Margaret  Amundson,  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the  negligence  of  said 
defendants.  After  the  case  was  at  issue  it  was  placed  upon  the 
trial  call  and  reached  for  trial  on  June  30,  1942,  on  which 
date  it  was  dismissed  for  want  of  prosecution.  On  January  26, 
I943  plaintiffs  filed  their  written  motion,  supported  by  veri- 
fied petition,  under  section  72  of  the  Civil  Practice  Act  to 
vacate  the  order  of  dismissal  of  June  30,  1942,  Defendant 
Norwegian  American  Hospital  (hereinafter  for  convenience 
referred  to  as  Hospital)  filed  its  special  appearance  and  a 
motion  to  dismiss  plaintiffs'  petition  to  vacate  the  order 
of  dismissal  on  the  ground  that  the  court  had  no  jurisdiction 
to  consider  said  motion  to  vacate,  more  than  30  days  having 
elapsed  since  the  entry  of  such  order.  After  a  hearing  on 
plaintiffs'  petition  to  vacate  and  defendant  Hospital's  motion 
to  dismiss  said  petition,  the  trial  court  entered  the  following 
order  on  January  29,  1943:  "That  the  order  entered  herein  on 
June  30,  1942  dismissing  this  cause  for  want  of  prosecution  be 
and  is  hereby  vacated,  set  aside  and  is  hereby  declared  null 
and  void.  That  the  Clerk  of  this  Court  is  ordered  to  redocket 
such  cause  and  place  the  same  on  the  trial  calendar  of  this 
Court.  That  the  motion  of  defendant  Norwegian  American 
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Hospital,  Inc.,  to  dismiss  said  petition  of  plaintiff  be  and 
it  is  overruled,"  Defendant  Hospital  appaals  from  this  order. 
Plaintiffs*  verified  petition  to  vacate  the  order  of 
dismissal  alleged  substantially  that,  when  the  cause  was  reach- 
ed for  trial  June  30,  1942,  which  was  the  last  da 7  for  jury 
trials  before  the  summer  vacation  period,  it  was  proposed  that 
it  "gj  over  to  the  September,  1942,  term  of  court}"  that  "Thomas 
M«  Morris,  representing  Margaret  Amundson,  one  of  the  defendants 
herein,  advised  the  court  that  his  client,  a  registered  nurse, 
was  desirous  of  becoming  a  United  States  Army  Nurse,  but  could 
not  do  so  if  this  cause  continued  as  a  pending  matter,  suggested 
that  the  suit  be  dismissed  for  want  of  prosecution,  and  that  a 
stipulation  to  reinstate  the  cause  be  entered  into  between  the 
defendants  and  the  plaintiffs  through  their  respective  counsel; 
that  such  cause  be  reinstated  subsequent  to  thirty  days  after 
such  dismissalj  that  in  the  meantime  the  nurses  record  would 
be  free  of  pending  litigation;"  that  "John  J.  Sullivan,  the 
attorney  representing  the  Norwegian  American  Hospital,  Thomas 
M,  Morris,  representing  Margaret  Amundson,  and  your  petitioner 
[Morris  A,  Haft]  representing  the  plaintiffs  agreed  to  such 
plan  in  the  presence  of  his  Honor  Judge  Daily,  the  trial  judge, 
who  also  consented  to  such  plan;"  that  thereafter,  on  July  16, 
1942,  Attorney  Haft  prepared  a  stipulation  to  reinstate  the 
case  and  forwarded  same  with  a  letter  to  Attorney  Thomas 
Morris  requesting  that  he  sign  and  return  it;  that  on  July 
30,  1942,  Attorney  Haft  again  wrote  Attorney  Morris  reminding 
him  that  he  had  failed  to  execute  and  return  the  stipulation; 
that  Attorney  Haft  received  the  stipulation,  signed  by  Attorney 
Morris,  on  July  31,  1942}  that,  having  failed  to  receive  any 
response  to  several  letters  written  to  John  Jt  Sullivan,  the 
then  attorney  for  the  Hospital,  requesting  his  signature  to 
the  aforesaid  stipulation,  Attorney  Haft  wrote  the  following 
letter  to  General  Accident  Pire  and  Life  Assurance  Corporation, 
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the  employer  of  Attorney  John  J.  Sullivan: 

"General  Accident  Fire  and  Life  Assurance  Corp., 
175  W,  Jackson  Boulevard, 
Chicago,  Illinois, 

Attention:  Legal  Department. 

In  He 1  Theodore  Tylke  vs.  Norwegian  American 
Hospital,  Inc.  Circuit  Court  Mo. 
4l-c~4-9©5 

Gentlemen: 

By  agreement  between  Thomas  M.  Morris,  representing 
one  of  the  defendants  in  this  cause,  John  J.  Sullivan,  attor- 
ney representing  Norwegian  American  Hospital  and  the  writer, 
it  was  agreed  that  the  above  entitled  cause  might  be  dis- 
missed and  that  thereafter  a  stipulation  would  be  signed  to 
reinstate  this  cause.  This  agreement  was  made  in  the  presence 
of  the  Judge  to  whom  such  cause  was  assigned  for  trial. 

Accordingly  a  stipulation  to  reinstate  the  cause 
was  drawn  in  the  latter  part  of  July  of  1942,  which  was 
signed  by  Thomas  M#  Morris,  representing  one  of  the  defend- 
ants and  the  writer  representing  the  plaintiffs  and  such 
stipulation  was  then  forwarded  to  your  office  for  signature 
on  August  3,  1942,  The  stipulation  was  not  returned  to  this 
office  and  thereafter  the  writer  again  wrote  to  Mr.  Sullivan 
on  October  15  and  October  26,  1942,  requesting  that  such 
stipulation  be  executed  and  returned  to  this  office.  At 
the  present  time  I  am  still  awaiting  the  return  of  the  stipu- 
lation signed  and  I  should  appreciate  your  taking  the  necessary 
steps  so  to  do,  to  the  end  that  this  cause  might  be  reinstated 
in  accordance  with  our  agreement. 

Will  you  kindly  give  whis  matter  your  attention. 
Very  truly  yours, 
Morris  A.  Haft." 

It  was  then  alleged  that  in  response  to  the  foregoing 

letter  Attorney  Plaft  received  a  letter  from  Attorney  C,  E» 

Heckler,  the  pertinent  portions  of  which  are  as  follows: 

"Mr.  Morris  A.  Haft, 
134  No.  LaSalle  Street, 
Chicago,  Illinois, 

Dear  Mr.  Haft: 

Re:  Theodore  Tylke  vs.  Norwegian  American 
Hospital,  Circuit  -ourt  No.  41-C-49&5 . 

Your  letter  of  December  30,  to  the  General 
Accident  Fire  &  Life  Assurance  Corporation  has  been  referred 
to  me.  Mr.  Sullivan  who  was  formerly  in  charge  of  the  law 
department  of  the  company,  entered  the  United  States  Naval 
Service  on  November  10  I  have  succeeded  to  his  duties. 

*#* 

There  is  nothing  in  the  file  to  indicate  any 
agreement  on  the  part  of  Mr,  Sullivan  to  stipulate  that  the 
case  might  be  reinstated,  and  in  view  of  the  fact  that 
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the  statute  of  limitations  had  not  expired  at  that  time, 
and  the  history  of  the  matter  on  the  trial,  it  would 
appear  to  be  no  reason  why  any  suoh  an  agreement  should 
have  been  made#  and  I  am  informed  that  Mr.  Sullivan 
stated  he  had  made  no  such  an  agreement. 

I  have  nothing  to  guide  me  except  the  record  as 
shown  by  the  file,  and  there  is  nothing  in  that  record 
which  flould  justify  me  in  taking  any  action  at  this  time* 

Yours  very  truly, 

C,  E.  Heckler." 

It  was  further  alleged  that  "by  telephone  conversa- 
tion had  with  the  office  of  John  J.  3ullivan,  who  is  now  in 
the  Armed  Forces  of  the  United  States,  your  petitioner  requested 
that  there  be  returned  to  him  the  stipulation  forwarded  to  the 
office  which  had  been  signed  by  Thomas  M.  Morris,  but  to  the 
present  time  the  attorney  for  the  Norwegian  American  Hospital 
has  refused  and  failed  to  return  such  stipulation; "  that 
"such  oral  stipulation  was  entered  into  in  good  faith  by  all 
parties  and  should  be  enforced  by  this  courtj'*  and  that  "the 
statute  of  limitations  of  the  State  of  Illinois  now  bars  the 
plaintiffs  from  commencing  a  new  suit  and  the  petitioners 
only  remedy  is  in  having  this  Court  execute  and  put  into 
effect  the  stipulation  entered  into  between  the  parties," 

As  heretofore  shown  defendant  Hospital  filed  a 
motion  to  dismiss  plaintiffs'  motion  to  vacate  the  order  of 
dismissal  on  the  ground  that  the  court  lacked  jurisdiction 
of  the  subject  matter  thereof  and  of  said  defendant, 

On  January  29,  1943  Attorney  Heckler  filed  an  affi- 
davit in  support  of  his  motion  to  dismiss  plaintiffs'  petition 
to  vacate,  which,  in  addition  to  reiterating  the  statements 
made  in  his  letter  of  January  7,  I943  to  Attorney  Haft,  set 
forth  the  following  telegram  which  the  General  Accident  Fire 
&  Life  Assurance  Corporation  received  from  Attorney  Sullivan 
on  January  28,  1943:  "I  agreed  to  reinstate  the  case  within 
the  30  day  period  but  not  after  that  time.  I  believe  this 
case  was  reinstated  in  September  194-2  and  again  dismissed 
at  that  time.  The  records  should  be  checked  on  this.  I 
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offered  $100  and  the  other  defendant  offered  $£0,  and  I  am 

not  sure  whether  I  made  any  offer  after  Judge  Daily  denied 
their  motion  to  strike  our  affirmative  defense  of  charitable 
institution.  I  signed  no  stipulation  and  none  was  ever  sent 
me  for  signature,"  On  January  29,  1943  Attorney  Heckler  also 
filed  the  affidavit  of  one  iildred  Border  to  the  effect  that 
she  was  in  charge  of  the  office  records  of  Mr.  Sullivan,  the 
former  attorney  in  this  suit  for  defendant  Hospital;  that 
Attorney  Sullivan  entered  the  Naval  service  on  November  1, 
1942$  that  she  had  charge  of  the  office  docket  and  files  i» 
this  case j  and  that  "there  was  no  record  contained  therein  to 
stipulate  to  reinstate  the  case  as  alleged  in  the  petition," 
Mildred  Border  also  stated  in  this  affidavit  that  "Mr.  Sullivan 
was  in  Chicago  on  a  short  furlough  during  the  Christmas  holi- 
days of  1942,  and  she  mentioned  to  him  that  Mr.  Haft  claimed 
there  had  been  an  agreement  to  reinstate  the  suit,  and  that 
he  was  asking  for  a  stipulation  that  the  order  of  dismissal  be 
vacated,  and  Mr.  Sullivan  informed  affiant  at  that  time  that 
he  had  not  made  any  agreement  to  reinstate  the  case,  and  Mr. 
Haft  was  asking  for  something  he  was  not  entitled  to." 

The  inconsistency  between  Mildred  Border's  affidavit 
and  Attorney  Sullivan's  telegram  is  immediately  apparent.  In 
her  affidavit  she  states  that  Attorney  Sullivan  told  her  "during 
the  Christmas  holidays  of  1942"  that  "he  had  not  made  any  agree- 
ment to  reinstate  the  case"  and  Attorney  Sullivan  in  his  telegram 
of  January  28,  1943  states  that  he  "agreed  to  reinstate  the  case 
within  the  30  day  period  but  not  after  that  time," 

The  only  question  presented  is  whether  the  trial  court 
had  authority  under  section  12   of  the  Civil  Practice  Act  to 
vacate  the  order  of  dismissal,  which  was  entered  more  than  3° 
days  prior  to  the  filing  of  plaintiffs*  motion  to  vacate  such 
order.  Section  72  of  the  Civil  Practice  Act  (par.  196,  chap, 
110,  111,  Rev.  Stat.  1941 )  provides  in  part  as  follows: 
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"Correction  ©f  Errors  of  Pact  in  Judicial  Records, 
The  writ  of  error  coram  nobis  is  hereby  abolished,  and  all 
errors  in  fact,  committed  in  the  proceedings  of  any  court 
of  record,  and  which,  by  the  common  law,  could  have  been 
corrected  by  said  writ,  may  be  corrected  by  the  court  in 
which  the  error  was  committed,  up©a  motion  in  writing,  made 
at  any  time  within  five  years  after  the  rendition  of  final 
judgment  in  the  case,  upon  reasonable  notice." 

It  has  been  repeatedly  held  that  errors  of  fact 
which  may  be  assigned  under  the  motion  authorized  by  the  fore- 
going section  must  be  as  to  facts  unknown  to  the  court,  which, 
if  known,  would  have  precluded  the  entry  of  the  Judgment  order, 
(McCord  v.  Brigga  &  Turvis,.  338  111*  158;  Jacobson  v.  Ashkainazelv 
337  111.  14-1;  Cramer  v.  111.  Commercial  Men's  Association,.  176 
111.  App,  1;  affirmed  260  111,  516;  //eller  &  Sons  v.  Bierry.  207 
111,  App.  165;  Glaefkes  v.  Western  Elec.  Co..  145  111*  App,  383,) 

It  appears  conclusively  from  the  record  before  us  that 
when  the  case  was  dismissed  for  want  of  prosecution  on  June  30, 
1942,  it  was  with  the  clear  understanding  on  the  part  of  the 
trial  judge  and  the  attorneys  for  all  the  parties  that  said 
attorneys  would  thereafter  sign  a  written  stipulation  that  it 
might  be  reinstated  after  the  expiration  of  30  days  from  the 
date  of  the  entry  of  such  order  of  dismissal.  Plaintiffs  served 
no  purpose  of  their  own  in  agreeing  that  the  case  be  dismissed 
for  want  of  prosecution.  Their  agreement  in  that  regard  was 
merely  a  matter  of  accommodation  to  the  defendant  Margaret 
Amundson,  who  was  desirous  of  entering  the  service  of  the  United 
States  Army  as  a  nurse  and  could  not  do  so  while  this  litigation 
was  pending  against  her.  That  plaintiffs  agreed  to  the  dismissal 
of  this  case  for  the  reason  indicated  and  that  the  attorneys  for 
all  the  parties  agreed  in  the  presence  of  the  trial  judge  that 
they  would  thereafter  stipulate  that  the  case  might  be  reinstated 
Is  attested  by  Attorney  Saks,  Attorney  Morris  and  Attorney  Haft, 
who  were  present  and  represented  all  the  parties  except  the 
Hospital  at  the  time  the  agreement  for  the  stipulation.1  was  made. 
In  ad  ition,  the  trial  judge  incorporated  in  his  findings  in  his 
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order  vacating  the  order  of  dismissal  his  own  clear  recollection 
of  the  circumstances  under  ?;hich  the  order  of  dismissal  was 
entered,  which  was  in  accordance  with  the  facts  as  alleged  in 
plaintiffs1  petition  to  vaoate. 

Could  the  foregoing  facts  be  considered  as  errors  of 
fact  that  would  authorize  the  court  to  grant  relief  under  section 
72  of  the  Civil  Practice  ^ot?  The  answer  must  be  that  they  could 
not.  Such  facts  were  not  unknown  to  the  trial  judge  when  he 
entered  the  order  of  dismissal.  He  was  fully  aware  of  the 
motives  that  prompted  plaintiffs*  agreement  to  permit  the  dis- 
missal of  the  case  for  want  of  prosecution*  He  was  present  and 
heard  the  agreement  made  by  the  attorneys  for  all  the  parties, 
including  Attorney  John  J,  Sullivan  for  the  Hospital,  that  they 
would  thereafter  stipulate  that  the  case  be  reinstated  after  the 
expiration  of  more  than  3°  days  from  the  date  of  the  entry  of 
the  order  of  dismissal.  The  only  circumstance,  which  was  unknown 
to  the  trial  judge  and  which  he  could  not  have  known  when  be 
entered  the  order  of  dismissal,  was  the  unpredictable  refusal 
of  Attorney  Sullivan  and  his  employer,  the  General  Accident  Fire 
&  Life  assurance  Corporation,  to  sign  the  stipulation  to  rein- 
state the  case  in  accordance  with  Attorney  Sullivan's  agreement. 
The  subsequent  refusal  of  Attorney  Sullivan  and  his  employer  to 
sign  the  stipulation  to  reinstate  obviously  could  not  be  consid- 
ered error  as  to  an  existing  fact  which,  if  known  to  the  court, 
would  have  precluded  the  entry  of  the  order  of  dismissal. 

While  the  bad  faith  of  Attorney  Sullivan  and  his  employer 
in  refusing  to  sign  the  stipulation  to  reinstate  the  case  and 
their  violation  of  their  agreement  in  that  regard  cannot  be  con- 
doned, the  trial  court  had  no  authority  under  section  72  of  the 
Civil  Practice  Aot  to  grant  the  relief  requested  by  plaintiffs 
as  against  such  refusal. 

We  are  impelled  to  hold  that  the  trial  court  had  no 
Jurisdiction  to  enter  the  order  of  January  29,  1943  vacating 
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the  order  of  June  30,  1942,  which  dismissed  the  cause  for 

want  of  prosecution* 

Ihe  order  of  the  Circuit  court  of  Cook  county  of 
January  29,  1943  is  reversed * 

ORDER  REVERSED. 

Friend,  P.  J,,  and  Scanlan,  J.,  concur* 
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DAVIS  PERSONMgLSERVICE,  ) 

INC.,  a  corporatl^tM^^     ^v-***"*^***"* 

)  APPEAL  FROM 

) 

OF  CHIC 

)""■•..       J 

WrfiXB  KASPER,     Appeuee>    J   3^»44.  2  8  ST" 

MR,  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff,  Davis  Personnel  Service,  Inc.,  confessed 
judgment  for  $82.50,  which  included  attorney's  fees  of  $25, 
against  defendant,  Josephine  Kasper,  on  the  latter *s  promis- 
sory note.  Defendant's  motion  to  open  the  judgment  and  for 
leave  to  defend  was  allowed.  A  trial  was  had  before  the 
court  without  a  jury  and  finding  and  judgment  were  entered 
in  favor  ef  defendant.  Plaintiff  appeals  from  said  judg- 
ment. Defendant  filed  no  brief  in  this  court. 

Upon  the  trial  plaintiff  presented  in  evidence  its 
note  for  $62.50  executed  by  defendant,  said  note  containing 
a  power  of  attorney  to  confess  judgment  and  providing  for 
reasonable  attorney's  fees  of  not  less  than  $25. 

Plaintiff  is  a  private  employment  agency,  July  28, 
1942  defendant  signed  a  written  application  requesting  plain- 
tiff to  secure  a  position  for  her.  Thereafter  defendant 
entered  into  a  written  agreement  with  plaintiff  which  con- 
tained the  following  among  other  provisions: 

"The  Applicant  hereby  agrees  that  in  the  event 
she  accepts  a  position,  obtained  either  directly  or  in- 
directly, through  the  efforts  of  the  Company,  within  750 
days  of  date  of  execution  of  this  Agreement,  she  shall 
pay  to  said  Company  for  its  services  an  amount  as  follows: 
***  50%  of  one  month's  salary  for  positions  paying  $125.00 
per  month  and  up  to  but  not  including  $150,00  per  month." 
(Italics  ours.) 

On  August  20,  1942  or  the  following  day  the  employ- 
ment agency  directed  defendant  to  call  on  Mr.  Manzke  of  the 
personnel  department  ©f  the  Pure  Oil  Company  for  an  Interview 
in  regard  to  a  position  with  that  company.  On  August  21, 
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1942  the  defendant,  Miss  Kasper,  called  on  Kanzke,  upon 
whose  request  she  filled  out  and  signed  a  printed  application 
form.  In  her  application  she  stated  that  the  "minimum  salary 
expected"  was  $125  a  month  and  that  she  "can  come  in  two 
weeks."  Manzke  talked  with  her  about  her  experience  and 
qualifications  and  what  positions  he  had  available.  Miss 
Kasper  testified  that  Manzke  did  not  tell  her  on  the  occasion 
of  her  interview  with  him  that  "she  was  hired"  and  that  "she 
did  not  accept  the  position?"  and  that  he  did  tell  her,  "We 
will  talk  it  over  and  let  Fiss  Green  (of  Personnel  Service) 
know,  and  she  will  advise  you."  Later  on  the  same  day  Kiss 
Green  of  plaintiff   company  called  defendant  on  the  telephone 
and  stated  "The  job  is  yours."  According  to  defendant  she 
told  Miss  Green  at  that  time  that  she  was  undecided  as  to 
whether  she  would  take  the  position  and  that  she  also  told 
Miss  Green  the  same  thing  in  a  telephone  conversation  the 
following  day.  After  three  or  four  more  telephone  calls 
from  Miss  Green  defendant  went  to  plaintiff's  office  oa 
August  29,  1942,  where  she  signed  the  aforesaid  agreement, 
a  wage  assignment  and  the  judgment  note  involved  herein. 
The  judgment  note  was  payable  in  installments  of  $5  ©a  August 
29,  1942,  $15  on  September  15,  1942,  $15  on  September  30, 
1942,  $15  on  October  15,  1942  and  $12*50  on  October  30,  1942, 
Miss  Kasper  paid  the  first  installment  of  $5  at  the  time  she 
signed  the  note.  The  installments  on  the  note  aggregate  $62,50, 
which  is  50%  of  one  month's  salary  of  $125,  which  amount  she 
agreed  to  pay  plaintiff  in  the  event  the  latter  procured  a 
position  for  her  which  she  accepted. 

Defendant's  own  testimony  shows  conclusively  that  in 
response  to  her  application  therefor  a  position  with  the  Pure 
Oil  Company  at  $125  a  month  was  tendered  to  her  by  plaintiff 
and  that  she  definitely  and  formally  accepted  such  position 
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when  she  signed  the  wage  assignment  and  judgment  note  and 
paid  $5  on  account  on  the  latter  on  August  29,  1942*  Defend- 
ant admits  that  the  position  with  the  Pure  Oil  Company  for 
which  she  applied  was  tendered  to  her  and  her  sole  defense 
was  that  she  did  not  accept  such  position..  Neither  the  fact 
that  she  was  undecided  as  to  whether  she  wanted  the  position 
before  she  formally  accepted  it  nor  the  fact  chat  she  there- 
after changed  her  mind  and  decided  that  she  did  not  want  it 
can  avail  her  as  a  defense  in  view  of  her  definite  written 
acceptance.  The  very  purpose  of  the  provision  of  the  agreement 
in  question  was  to  protect  the  employment  agency  as  to  its 
fee  in  the  event  a  prof erred  position  was  accepted  and  there— 
aftei  the  applicant  changed  her  mind  and  refused  to  take  it» 
Defendant  apparently  was  fully  cognizant  of  the  teims  of  the 
agreement  and  we  are  not  called  upon  to  decide  whether  such 
terms  are  harsh  or  otherwise » 

We  are  impelled  to  hold  that  the  trial  court  erred  in 
entering  judgment  in  favor  of  defendant  and  for  the  reasons 
stated  herein  the  judgment  of  the  Municipal  court  of  Chicago 
in  favor  of  defendant  is  reversed  and  the  cause  is  remanded 
with  directions  to  confirm  the  Judgment  by  confession  entered 
in  favor  of  plaintiff  on  October  19,  1942,, 

JUDGMENT  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS » 

Friend,  P.  J.,  and  Scanlan,  J.,  concur* 
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GEN   NO.    9884 


IN   THE 

APPELLATE  COURT  OF  ILLINOIS 
SECOND   DISTRICT 


/    ' 


st 


\  OCTOBER  TERM",    A.    D.    1943 


CROWLEY  BROTHERS,    inc., 
a  corporation, 

Appellee 

vs. 

HENRY  P.    WARD,    ET  AL. , 


\  ) 

N 


HENRY  P.    WARD 


APPEAL  FROM 

S    CIRCUIT  COURT  OF 
PTSQRIA  COUNTY. 


Appellant 


Per  Curiam: 

Tills   is   an  appeal  from  a  decree  of  the  circuit  court  of  Peoria 
County,  foreclosing  a  mechanic's  lien  on  appellant's  premises  at  416- 
418-420  Fulton   Street   In  the  City  of  Peoria,    on  which  Is  located  a  two 
story  brick  building,    the  first  story  of  which  is  used  for  business 
purposes,    and  She  second  story  foj  rtments.      Objections  to  the 

master's  report  were  overruled,   and  stood  as  exceptions.     The  chancellor 
overruled  the  exceptions  and  found  that  appellee  is  entitled  to  a  lien 
for  ^3,645.08,    subject  to  the  lien  of  an  outstanding  ^22,000. 00  trust 
deed,   and  to   the     Inohoate  rignt  of  dower  of  appellant's  wife. 

The  street  floor  of  the  premises  at  No.   416,   was  occupied  by  a 
night  club  or  tavern  called    "The  Sportsman's  Club."     There  is   a  stairway 
on  the  north,    between  416  and  418.      The   street  floor  of  418-420  consists 
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of  a  large   square  room,    a  rectangular  corner  of  which  was  used  as   a 
part   of  the  night   club.      In   the  rear  there  is   another   room  formed  by- 
bridging  with  a  roof  the  rear  wall  of  the   front  room   and  the  side  wall 
of  the  property  to   the  rear.      There  is  one   apartment   above  the   night 
club,    and  four  others  above  418-420,    all  reached  by  the   stairway  men- 
tioned. 

The  first  story  of   the  premises  at  413-420  had  been  previously 
leased  aa   ft  combination  garage  and  automobile  showroom.      The  whole 
building  was  supplied  with  city  heat,    the  facilities   for  which  were 
inadequate   and  in  bad  repair.      There   ia  no  basement  under  418-420,    the 
heating,    plumbing  and   sewage  facilities   originating  in  the  basement  under 
416.      The   single  water  supply  for   the  entire  building  wea  a  one-half 
inch  pipe,    the  water  for  all   tenants  being  measured  by   one  meter,    and 
was  inadequate.      The  sewage  facilities  were  in  3uch  a  state  of  repair 
that   tne   sewage   ran   over  the   floor  instead  of  through  the  pipes.      The 
steam   supply  and  return  equipment  was   a  makeshift.      The  radiators   leaked 
and  the   steam  trap  in  the   basement  was   in  such  poor  condition  that  the 
representative  of   the  company  supplying  the  steam  advised  appellant   the 
condition  must   be  repaired  at   once   or  tne   steam  would  be  shut  off. 
There  were  no  plumbing  or  sewage  facilities   in  418-420  except   one   toilet 
in  the  southeast  corner  of   the  main  building,    and  no  water,    gas   or  sewage 
connection  in  the  front  part   of  the  building. 

On  September  15,    19218  appellant  leased  the  first   story   of   4U0-42O, 
except  the  small  room  occupied  by   the  night   club,    to  A.   G.   Lasister  for 
a  MMerry-Go-Round"  Restaurant,   whereby  a  revolving  counter  belt  conveyed 
the  order  of  customers  to  the  kitchen,   and  when  filled,    back  to  the  cust- 
omer.    Lasister  contracted  with  appellee,  which  is   engaged  in  the 
plumbing  business,    to  perform  the  plumbing  and  heating  repairs  and 
installations  necessary  to   equip  the  restaurant.      12020.15  of   the   decree 
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represents  work  done   an  this   account.     #1020.00  represents   other  work 
done   on  the  premises.      The  balance  of   the  decree  consists   of  interest 
on  the    two   jobs  from  their  respective  dates  of  completion.     Appellee 
ol aims  and  the    decree  finds  that  the  work  for  Lasister  was  performed 
with  the  knowledge  and  consent   of   appellant,    and  that    the  other  work 
was  by  his   express   authorization.      Items   of   §28.65  ana  $13.89  for 
occupational  sales  tax  in  the  respective  claims   of  $2,048.70  and 
#1,033.89,   were   eliminated  as   not  llenable.      Appellant  claims  he  is 
liable  only  for  $239.00  for  installation  of  a  1  1/4  inch  water  service 
pipe  and  certain  sewage  facilities,    and  items  of  extras   admitted  by 
him  on  the  trial,    aggregating  a  total  of   §587.01. 

It   appears  from  the   testimony  that  prior  to  beginning  any  of  the 
work,    William  A.   Crcwley,    appellee's  president,   contacted  appellant  at 
Lasister' s   suggestion   to   get   his   approval  for  1  he   Lnstsll&tioa  of   a 
sewer  and  water  connection  at    418-120.     Crowley  testified  that  appellant 
authorized  him  to  go  ahead,    and  the  price  was  to   be  15239.99  plus   sales 
tax;    that  he  told  appellant   there  would   be  other  work   coming  up  and  Is 
time,   no  doubt,    the  witness  or  somebody  representing   appellee,   would  have 
to  come  to  appellant   because  they  would   have   to  determine  who   was   going 
to  pay  for  the  additional  work,    as   some  of  it  would  be  for  appellant   and 
some  of  it   for  Laeieter;   that    appsllaat  rspUedi    "The  t  will  take   care 
of  itself  when   it  comes   up." 

Appellant   testified  that   at   this    conversation  Crowley  said  he  had 
some  work  for  Lasister  which   would  cost   |239,00;   that  he    told  Crowley 
that   Lasister  didn't  have  much  money   and  It  would  cost   j-2000.00  to 
put  in  the  restaurs,   which  the  witness   had  required  to  be  deposited 
in  the  bank  in  order  for  Lasister  to   get   a  lease,    and  that  Crowley 
would  have  to   work    accordingly,   because  there  was   a  great   deal   of  other 
work  to    be  done;    that   Crowley  told  him  no%  to  worry  aba  tit    that,    and  said: 
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"All  I   am  looking  to   you  for   Is    $239. GO8;    end  that  if   Laa later 
wanted  anything  else  done   he  xvouid  do  it  for  him;    that  he  had 
done  work   for  him  b  efore  and  Laeieter  ha.d  always  paid   him;   that 
the  witness   told  Crowley  that   he  wished  he  would   clheck  the  apart- 
ments upstairs  and  if   anything  was  needed  to   recommend  It  and  to 
give  him  a  price  on   it;    teat   Crowley  said  that  while  he  was  doing 
the  work  for  Lasieter  he  would  do  it;    that  he   told  Crowley  that   if 
he  would  wait  sixty  or  ninety   days  he  would  pay  the   #239.99  and 
that  Crowley  submitted  a  bid  in  writing,    and  that  the  witness  told 
him  to  go   ahead.     The  bid  was  not    introduced  in  evidence.      Appell- 
ant further  testified  that  he   die  not  want  any  work  done  on  the 
apartments,    and  later  went  to  the  building  and  found  that   3cheid, 
an  employee  of  appellee,    had  put  new  faucets   in  an  apartment;   that 
he  asked  Scheid  if  the  work  was  needed,    and  being  told   that  the 
heaters  wcr<.   in  bad  shape,    asked  II    they  Ware   worth  fixing,   and 
that  Scheld   said  he  didn't  know;    that  he   Old  not   tell   Scheid  to  go 
ahead  with  the   v-.ork;    that  there  were  four  hot  water  heaters   in   the 
apartments,    one  of  which  was   taken  out   a  few  months  after  appellee 
worked  on  them,   arid  the  others   at  a  later  date;    that    a  tank  which 
heats  water  in   che  shed  room  was  put   in  without   his    request  and  he 
aid  not  Know  it  was   there  until  after  it  was   installed;    that  he   did 
not  authorise  the   installation  of  forty-five  feet  of  two-inch  steam 
pipe  and  the  only  conversation  he  had  about  it  was  to   tell   Scheid 
that  he  wanted  the  heating  system  left  alone,    and  had  no  conversa- 
tion with  Lasister  about  heat  in  the  room  he  was  going  to  use;    that 
he  did  not  know  tnat   any  work  was  being  done   on  the  heaters   in  the 
apartments  until  he  received  the  bill.      He  admitted  that   he  went   to 
the  building  about  once  a  week   an"    saw  various  men  at  work  there. 

Lasister  operated  the  restaurant   for  a  few  months,   forfeited  his 
lease  for  non-payment   of  rent,    and  gave  up  possession  in  March,    1939. 
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Somebody,   whose  Identity  is  not    q.hown,    removed  certain  trade  fix- 
tures.     The  work  and  material   for  their  installation  represents 
$494.71   of  tiie  claim  for  lien.      None  of  them,    except   a  sink  .and 
counter  for  wr.3h.ing  glasses  ^se  f  urn*  shed  fey  appellee.      Sines 
Lasister  moved  out , the   restaurant  premises  have  boon   occupied  by 
a  beauty  culture  school,   and  Lasister  has  been   adjudged  a  bankrupt. 

Soheld  testified  that  appellant   ordered  hi*  to   do   all  the   extra 
work  done,    and   that   all  the  plunfoing  and  heating  facilities   installed 
are  still   in  use,    except  the   trade  fixtures  mentioned.      The    evidence 
shows  that   appellant   gave  Scheid  the  keys   to  the  apartments,   and  on 
the  trial  he   admitted  liability  for  a  part   Of  thev;crk.      The   testi- 
mony of  five  witnesses  shows  that   appellant  was  frequently  at  the 
premises  while  the  whole  work,    including   that   for  Lasister,   was  being 
done,    and  made  no  protest  about   it.    and  said  nothing   to   anybody  to 
indioate  he  did  wot   approve  it,    or  that  appellee  aha  ilii   look  only  to 
Lasister.     Crowley   expressly  denied  that  he   told  appellant  that  he 
would  look  solely   so  Lasister  for  work   done   on  the   restaurant.      Some 
of  the  work  was  for  the  benefit    of  the  whole  building,    such  as   the 
installation  of  an   adequate  water  service  pipe,   whicn  tends   to  cor- 
roborate Crowley.      Lasister  testified  that  shortly  after  he  ceased 
operating  the   restaurant  appellant  told  him  that  he,   Laeister,    had 
oost  him   (appellant)    a  lot  of  money,    and  said  he  was    "stuck  for  at 
least  $2000.00  on  that  job,!.      Appellant    admitted  he  might   hsve  made 
such  a  statement. 

The  master  and  the  chancellor  both  found  that  appellant  express- 
ly authorized  all  the  work  done  under  the   claim  for   $1020.00;    that 
appellee   did.   not  agree  to  look  solely  to  Lasister  for  the  work  done 
for  him,    and.  that   appellant  knowingly  permitted  that   work  to  be   done, 
without   any  objection  thereto.     Under  the   law  such  findings  should  not 
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be  dlotrubea  unless   Lis»y   are  manifeotly  against   the  weight   of  the 
evidence,    (Douglas  Lumber  Co.   v.    Home  for  Incurables,    380  m.   s?; 
Pasedach  v.   Auw.    364  id.   491.)      We  are  unable   to   say  that    the   find- 
ingfa   in  tnis   op.se  are   against   the   weight   of   tne  evidence. 

It   is  well   settled  thai   under  tne  provisions  of  sect-ion  1  of 
tne   Mechanics'    Liens   law,    (111.   Rev.    Stat.   1941,   chap.    62,    oar.    1), 
if  an  owner  of  property  knowingly  permits   hia   tenant   to  contract  for 
repairs   end  improvements  thereto,   the  owner's   interest   is    subjected 
to  a  lien  for  the  labor  and  material  furnished.      (Kaae   Electric  & 
Manufacturing  Co.   v.    Springfield  Amusement  Park  Co.,    236  111  452; 
Loeff   v.   Meyer,    284  id.   m.) 

The  claim  that  appellee's  proofs  rest  upon  incompetent 
exhibits   is   without   any  merit.      Appellee's  foreman  testified  tnat 
the  exhibits   were   prepared  by  the  book-keeper  from  records  and 
information  furnished  by  the  witness.      He  further  testified  that   ne 
knew  tnat   toe  various   items  of  meter lei   shown  by  the    exhibits  were 
used  to  do    Lie  ,;ork,    and  testified  at  considerable  length  from  .ais 
own  personal   knowledge  concerning    tne  work  of  installing  them. 
The   testimony  shows  that  the  greater  part   of  the   |494.17, 
above  mentioned,   was  for   labor,    and  the  balance  for  material,   used 
in  installing  trade  fixtures  furnished  by  Lasister,      All  of   such 
material  was  installed  above   the  floor,    none  of  it  was  of  any 
benefit   to  the  building,   and  none  of  it    la  now  in  use,    but   is   gone. 
There   is   no  snowing  that    these   items  were   intended  by  the  parties   to 
become   a  part  of  the  premises.      In  tne  absence  of  such  a  showing   they 
are  not   llenable.      (McAlear  v.   New  York  Life   Insurance  and  Trust  Co., 
177  III.    App.    333;   Daly  v.   Ling,    248  Id.   104.) 

The  decree   is  affirmed  in  all   respects,    except   as   to  the  sum  of 
1494.17,    concerning  which   sum  the   decree   is   reversed  and   the   cause  is 
remanded,   with  directions   to  modify  the   decree  in  accordance  with 
tiie  views  herein  expressed.      Each  party  will  pay  one-naif  the   costs 
in  this  court. 

Affiled  in  part;   reversed  in  part  and  cause  remanded. 
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THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS 
for  the  use  of  all  taxpayers  of 
City  of  Chicago,  by  HARRY  J$W 
a  taxpayer  of  said  e   ' 

Appellant, 

PETER'  J.  BRADY,  UNITES  STATES  FIDE 
A-N5  GUARANTY  COMPANY,  a  corporation, 
FIDELITY  AND  DEPOSIT  COMPANY  OF  MARY- 
LAND, a  corporation,  and  FIDELITY  AND 
CASUALTY  COMPANY  OF  NEW  YORK,  a  cor- 
poration, and  CITY  OF  CHICAGO, 

Appellees. 

MR.  PRESIDING  JUSTICE  FRIEND  DELIT|eRED  THB  OPINION  OF  THE  COURT* 

Harry  Wolfberg  brought  a  taxpayer's  suit  against  Peter 

J.  Brady,  former  city  clerk  of  the  City  of  Chicago,  United 

States  Fidelity  and  Guaranty  Company,  Fidelity  Deposit  Company 

of  Maryland,  Fidelity  and  Casualty  Company  of  New  York,  and  the 

City  of  Chicago,  to  compel  Brady  to  turn  over  to  the  city 

treasury  all  the  compensation  which  he  had  received  for  issuing 
fishing 
/and  hunting  licenses  from  April  9,  1931  until  April  12,  1939* 

the  period  of  his  incumbency,  and  to  enjoin  the  City  of  Chicago 
from  Instituting  suit  against  Brady  and  effecting  a  compromise 
thereby.  The  several  surety  companies  named  as  defendants  had 
acted  as  sureties  on  Brady1  s  bond  during  the  time  that  he  held 
office  as  city  clerk* 

The  case  was  originally  set  on  the  contested  motion  calen- 
dar for  hearing  on  motions  to  strike  the  original  complaint  and 
dismiss  the  suit,  filed  by  certain  of  the  respective  defendants, 
Aa  order  was  entered  striking  the  original  complaint  and  leave 
was  granted  plaintiff  to  file  an  amended  complaint.  When  the 
amended  complaint  was  subsequently  filed,  defendants  lodged 
their  respective  motions  to  strike  and  dismiss  the  amended  com- 
plaint, and  the  cause  v/as  set  upon  the  contested  motion  calendar 
for  October  27,   1941  and  thereafter  continued  from  time  to  time 
until  it  was  specially  set  for  hearing  on  February  2,  1942.  On 
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that  date  it  was  continued  to  February  19,  1942,  When  the 
matter  was  called  on  the  latter  date  plaintiff's  counsel  failed 
to  appear  and  the  record  shows  the  following  proceedings:  "The 
Court*  It  was  on  February  2,  1942,  and  the  Court  has  cleared 
its  call  for  the  purpose  of  this  argument.  It  was  counsel's 
motion*  It  went  over  the  last  time  over  the  protest  of  all 
the  counsel  now  here."  Judge  Harrington  then  stated  that  he 
would  wait  for  plaintiff's  counsel  until  II130  A,1S,  At  that 
hour  the  matter  was  again  called  and  counsel  failing  to  appear, 
the  court  stated  that  "they  have  not  seen  fit  to  appear  here 
this  morning  and  although  we  have  waited  over  an  hour  for  them, 
the  motion  to  strike  the  amended  complaint  and  dismiss  the 
cause  is  sustained ♦" 

Counsel  for  the  respective  parties  indulge  in  a  contro- 
versy as  to  whether  the  court  dismissed  the  amended  complaint 
for  want  of  prosecution  or  upon  the  merits.  The  order  of  dis- 
missal is  rather  vague,  and  while  it  appears  from  the  proceed- 
ings had  that  the  court  intended  to  dismiss  the  cause  for  want 
of  prosecution  because  of  the  failure  of  plaintiff's  counsel 
to  appear,  the  order  indicates  that  the  complaint  was  dismissed 
for  want  of  equity,  without  consideration  of  the  merits  of  the 
complaint. 

This  cause  raises  the  identical  questions  presented  in 
People  v.  Schrelber.  No,  42267,  the  opinion  in  which  is  being 
concurrently  filed.  The  only  difference  between  the  two  cases 
is  that  the  Schrelber  proceeding  was  a  mandamus  instituted  on 
behalf  of  the  city  against  Schrelber  to  compel  him  to  turn  over 
to  the  city  treasurer  all  the  compensation  he  has  received  and 
will  receive  for  issuing  fishing  and  hunting  licenses,  where- 
as this  proceeding  is  a  taxpayer's  suit  to  accomplish  the  same 
purpose  against  Brady,  a  former  clerk.  Our  views  and  con- 
elusions  with  respect  to  the  questions  raised  in  this  proceed- 
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ing  are  fully  set  forth  la  People  v.  Schrelber  and  are  con- 
trolling in  this  proceeding.  However,  since  the  court  did 
not  pass  upon  the  matters,  although  the  case  was  purportedly 
dismissed  for  want  of  equity,  we  consider  it  advisable  to 
reverse  the  order  and  remand  the  cause  with  directions  that 
an  order  be  entered  dismissing  the  amended  complaint  for 
want  of  equity. 

The  answer  of  the  city  in  this  cause  raises  the  same 
questions  of  law  that  were  raised  by  the  motions  to  dismiss 
filed  by  the  other  defendants,  and  in  addition  thereto  it 
avers  that  the  suit  was  improperly  brought  because  there  is 
an  adequate  remedy  at  law,  namely,  mandamus,  that  a  suit 
in  equity  for  an  accounting  will  not  lie  against  a  public 
officer  when  the  amount  alleged  to  be  due  is  easily  ascer- 
tainable, that  no  demand  was  served  by  the  plaintiff  on  the 
corporation  counsel  to  file  suit,  and  that  no  facts  were 
alleged  which  excused  the  making  of  a  demand.  In  view  of 
our  conclusion  as  to  the  principal  questions  raised,  it  be- 
comes unnecessary  t©  consider  these  various  contentions. 

For  the  reasons  indicated  the  order  is  reversed  and 
the  cause  remanded  with  directions  that  an  order  be  entered 
dismissing  the  complaint  for  want  of  equity. 

ORDER  REVERSED  AND  CAUSE 
REMANDED  WISH  DIRECTIONS. 

Seanlan  and  Sullivan,  JJ.,  concur* 
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HARRY  0.  OWEN, 


MATHTAS  KLEIN  &   SONS 
a  corporation, 
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IR.  I    SSHtfNG  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THS|  COUR~T, 

In  an  action  injjhajMSJSl^XQS  an  accounting  and  discovery, 
the  court  entered  a  summary  frdpwaijfe  f\%  ffiffT  «f  fttf?"***11*  under 
the  determinative  procedure  provided  by  section_57  of,  the  Civil 
Practice  Act  (111.  Rev.  Stat.  194-1,  ch.  110,  par.  181),  which 
was  amended  to  permit  a  defendant  to  employ  the  procedure  under 
section  57  in  a  proper  case,  but  decreed  that  plaintiff  recover 
from  defendant  $145.32  and  costs,  which  indebtedness. jras,a«* 
mitted  by  defendant.     Plaintiff  has  taken  an  appeal  from  the 
decree  ©r  order  entered. 

In  his  original  complaint  at  law  filed  June  27,  1942, 
plaintiff  sought  damages  for  an  alleged  breach  of  his  employ- 
ment contract,  evidenced  by  a  written  resolution  of  defendant 
company  dated  June  2,  1937  and  plaintiff *s  written  acceptance 
of  the  terms  thereof  on  the  same  date,  as  follows: 

"It  was  thereupon  moved  by  Mr.  Vnilson  that  Mr.  H«  0* 
Owen  be  appointed  plant  manager  of  this  corporation,  to  have 
complete  charge  of  operations  and  production,  with  power  to 
employ  and  discharge  plant  employees,   to  report  direetly  to 
the  Board  of  Directors  of  this  corporation^  also  that  Mr, 
Owen's  compensation  as  such  plant  manager  be  fixed  at  1-3/4% 
of  net  sales  of  the  corporation,  the  term  of  employment  to  be 
for  a  period  of  five  years. and  this  employment  te  be  effective 
upon  written  acceptance  by  Mr.  Owen  *** 

"The  Chairman  thereupon  appointed  Mr.  H.  B.     ilson  to 

interview  Mr.  Owen  with  a  view  to  obtaining  his  acceptance 
of  the  said  position  on  the  terms  aforesaid." 
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HI  hereby  accept  trie  appointment  this  day  tendered  tae 
by  your  Board  of  Directors  as  Plant  Manager  of  your  company 
to  have  complete  charge  of  operations  with  power  to  employ 
and  discharge  plant  employees  and  to  report  directly  to  your 
Board  of  Directors.  This  appointment  to  be  for  a  period  of 
five  years,  and  my  compensation  to  be  one  and  three-quarters 
per  cent  on  net  sales  of  the  company." 

Defendant  admitted  the  terms  of  the  written  contract, 
but  pleaded  performance  and  acceptance  of  its  terms  by  payment 
to  plaintiff  of  one  and  three-quarters  per  cent  of  the  net 
sales  of  the  company  during  the  five-year  period  of  employment, 
and  that  from  the  outset  of  the  employment  the  amount  of  net 
sales  had  been  computed  on  the  basis  of  invoices  and  shipments 
actually  made  from  day  to  day  during  each  particular  salary 
month,  and  deduction  therefrom  of  returns  and  allowances 
actually  made  from  day  to  day  during  each  particular  month* 

In  his  reply  to  defendant's  answer  plaintiff  denied 
that  at  the  outset  of  the  employment,  or  at  any  other  time, 
the  net  sales  were  computed  on  the  basis  of  merchandise  which 
had  been  invoiced  and  shipped  during  the  monthly  periods  ef 
employment,  and  also  denied  that  during  the  first  calendar 
month  of  his  employment,  from  June  2,  1937  to  and  including 
June  3°>  1937  the  compensation  under  the  employment  agreement 
was  fixed  and  computed  on  the  basis  of  net  sales  as  invoiced 
and  shipped  during  the  monthly  period* 

Thereupon  interrogatories  were  filed  by  the  plaintiff 
and  answered  in  considerable  detail  by  defendant,  whose  answers 
did  not  show  the  potential  "back  log"  of  unfilled  orders  as 
distinguished  from  net  sales  made  during  the  period  of  employ- 
ment. Defendant  refused  to  answer  further  for  the  following 
reasons:  (1)  the  contract  did  not  provide  for  one  and  three- 
quarters  per  cent  of  unfilled  orders,  but  of  "net  sales; "  (2) 
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plaintiff  had  already  had  full  accounting  and  discovery  of 
all  matters  to  which  he  was  entitled  under  his  contract}  and 
(3)  it  was  impossible  and  impractical  to  specify  the  amounts 
of  unfilled  orders  because  such  items  were  not  priced  and 
the  books  of  the  company  were  kept  on  the  basis  of  net  sales 
by  invoice  and  shipment  and  not  by  potential  orders.  The 
court  held  that  the  contract  did  not  include  one  and  three- 
quarters  per  cent  of  the  company's  potential  "back  log"  of 
orders,  for  which  plaintiff  claimed  some  $17,000  as  additional 
compensation,  and  therefore  it  was  not  required,  even  if  it 
could,  to  answer  except  in  respect  to  "net  sales"  or  invoices 
and  shipments  from  day  to  day  during  the  period  of  employment. 

Subsequently  on  October  27,  1942  defendant  filed  its 
motion  for  summary  judgment,  and  in  support  thereof  attached 
affidavits  which  include  all  the  60  original  salary  checks 
paid  to  plaintiff  during  the  five-year  period  of  his  employ- 
ment,aggregating  $67,953»33#  and  a  full  report  and  account 
of  a  firm  of  certified  public  accounts  which  showed  that  the 
amount  of  net  sales  and  the  compensation  thereon  from  month 
to  month  had  been  fixed  and  computed  on  the  basis  of  net 
sales  actually  made  by  invoice  and  shipment  from  month  to 
month  during  each  employment  month,  less  actual  returns  and 
allowances  on  sales  thus  made  from  month  to  month  during 
each  employment  month* 

Plaintiff  was  then  allowed  fifteen  days  in  which  to 
file  counteraffidavits  to  the  defendant's  motion  for  summary 
judgment,  but  elected  instead  to  file  an  amended  complaint 
in  chancery  for  an  accounting  in  which  he  agaia  set  forth 
the  terms  of  the  written  contract  evidenced  by  the  resolution 
and  plaintiff's  acceptanoo  thereof,  pursuant  to  which  he  was 
appointed  defendant's  production  manager.  The  sole  differeneo 
between  the  two  complaints  was  that  in  the  suit  at  law  plain- 
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tiff  sought  damages  for  breach  of  contract  and  in  his  complaint 
in  equity  he  sought  an  accounting  and  damages  under  the  con-f 
tract* 

The  gravamen  of  plain-^fJ_s^ionnteinjfaLflaJLg.  that  he  is   v 
entitled  to  one  and  three-quarters  per  cent  of  ajLL  unpriced 
and  unfilled  orders  and  contracts  to  sell  in  accordance  with 
requirements,  whether  for  a  period  of  five  or  ten  years  in 
advance,  as,  if  and  when  such  orders  or  contracts  were  filled 
and  prices  thereon  fixed  and  determined  by  invoice  and  ship- 
ment, and  he  takes  the  position  that  his  amended  complaint  in 
chancery  and  the  counteraffidavits  subsequently  filed  by  him 
raise  questions  of  fact  which  could  not  be  passea  upon  by 
the  motion  judge  in  a  summary  manner. 

Defendant,  on  the  other  hand,  takes  the  position  that 
within  the  undisputed  terms  of  the  agreement  plaintiff  was 
entitled  t©  salary  fixed  at  one  and  three-quarters  per  cent 
of  the  ,'net_£aJ.esof  the  corpora  tionw  during  the  relevant  period 
of  his  employment  from  June  2,  1937  to  June  2,  1942j  that  except 
for  the  las%  two  days  of  employment,  the  company's  affirmative 
defense  of  payment  was  established  by  identification  of  all 
the  canceled  monthly  salary  checks  and  a  report  and  account 
of  auditors  of  the  company's  books,  which  showed  that  the 
amounts  of  such  salary  checks  were  fixed  an<f  determined  from 
month  to  month  on  the  basis  of  net  sales,  or  the  total  amounts 
of  invoices  and  shipments  actually  made  during  each  calendar 
month,  less  returns  and  allowances;  that  the  canceled  checks 
and  report  and  account  were  attached  to  affidavits  of  persons 
who  were  qualified  to  testify  to  the  specifications  of  payment 
and  were  filed  in  support  of  the  motion  for  summary  Judgment 
by  defendant;  that  by  proper  affidavits  of  the  secretary  and 
bookkeeper,  the  company  established  that  the  June  1  and  June 
2,  1942  net  sales  amounted  to  $8,304,23  and  that  one  and  three- 
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quarters  per  cent  of  that  sum  was  $145*32,  for  which  the  court 
awarded  plaintiff  Judgment  against  defendant;  that  plaintiff 
had  his  accountant  and  attorney  examine  the  company's  books  and 
records  but  did  not  have  them  file  counter affidavits  which 
contained  any  contradiction  of  the  correctness  of  the  matters 
specified  in  the  detailed  affidavits  filed  by  defendant  in 
support  of  its  motion  for  summary  Judgment;  that  through  a 
period  of  several  months,  during  which  the  matter  was  before 
the  trial  court,  plaintiff  was  given  ample  opportunity,  by 
specific  orders,  to  file  such  counter affidavits  of  hid 
accountant  and  persons  who  examined  the  company's  books  on  his 
behalf,  and  if  he  had  found  any  inaccuracy  in  the  veport  and 
account  of  the  independent  firm  of  accountants  which  was  of 
record,  the  motion  for  summary  judgment  would  not  hd.ve  been 
sustained;  that  plaintiff  could  not  avoid  the  legal  of feet  of 
the  motion  for  summary  Judgment  properly  supported  by  specific 
affidavits  by  (1)  pleading  in  equity  after  he  had  already  had 
an  accounting  and  discovery  in  his  lawsuit,  or  (2)  by  irrelevant 
generalities  or  statements  of  conclusion  contained  in  counter- 
affidavits,  since  all  the  necessary  evidentiary  facts  authori- 
zing the  Judgment  are  contained  in  defendant's  affidavits;  that 
there  was  no  real  issue  of  fact  involved,  and  if  the  case  had 
been  allowed  to  go  to  trial  at  law  the  court  would  have  had  to 
direct  a  verdict  for  defendant,  or  If  allowed  to  go  to  hearing 
in  chancery,  a  decree  of  dismissal  for  want  of  equity  would 
have  had  to  be  entered  for  the  defendant. 

Aside  from  the  generally  accepted  propositions  urged 
that  (1)  "Equity  has  Jurisdiction  where  complicated  accounts 
are  involved;"  (2)  "The  trial  court  has  no  power  to  enter  a 
summary  Judgment  when  disputed  questions  of  fact  are  involved; rt 
and  (3)  "On  a  motion  by  defendant  for  summary  Judgment,  plain- 
tiff's counter  affidavits  should  be  liberally  construed," 
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plaintiff  relies  on  the  legal  proposition,  as  stated  in  his 
brief,  that  "where  an  employee  enters  into  a  contract  with 
his  employer,  which  provides  that  the  employee  is  to  receive, 
as  compensation,  a  percentage  of  'net  sales,1  said  employee 
is  entitled  to  receive  compensation  on  all  orders  received  and 
accepted  during  the  term  of  his  employment,  provided  said 
orders  are  actually  filled,  even  though  after  the  termination 
of  his  contract."  (Itooar  v.  Wheeling  Tile  Co..  202  111,  App, 
278  (not  reported  in  full),  Sackett  v.  Centaur  Motor  Co..  I89 
111,  App.  372,  and  several  decisions  in  other  states  are  relied 
upon  to  support  this  contention. 

In  the  Mooarcase  plaintiff  was  employed  to  sell  tile  t© 
be  manufactured  by  defendant,  and  as  compensation  for  his  services 
he  was  to  receive  a  certain  percentage  of  the  selling  price  of 
all  "goods  sold,"  including  mail  orders  coming  from  his  territory, 
whether  solicited  by  him  or  not.  Upon  the  termination  of  his  con- 
tract plaintiff  filed  suit  and  attempted  to  recover  compensation 
on  all  orders  which  had  been  received  and  accepted  by  defendant 
during  the  term  of  the  contract,  including  orders  which  had  not 
been  delivered.  The  trial  court  entered  judgment  in  plaintiff's 
favor  and  held  that  lie  was  entitled  to  recover  compensation  on 
all  orders  which  had  been  received  and  accepted  by  defendant 
regardless  of  whether  or  not  they  had  been  consummated  by 
delivery.  The  Appellate  court  reversed  the  judgment  and  remanded 
the  cause  because  the  trial  judge  had  permitted  plaintiff  to  re- 
cover on  unfilled  orders,  but  in  the  course  of  its  opinion  held 
that  "The  termination  of  the  contract  of  employment  in  no  respect 
abrogates  the  liability  of  the  defendant  to  account  to  plaintiff 
for  commissions  due  him  on  the  general  orders  accepted  prior  to 
such  abrogation  and  afterward  shipped,  for  plaintiff  was  entitled 
to  receive  his  compensation  on  the  tenth  of  each  month  for  all 
tile  shipped  out  during  the  preceding  month,  on  orders  taken  by 
him  or  received  through  the  mails  from  his  territory,  awl 
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aecepted  by  defendant,  prior  to  the  cancellation  of  the  contract 
of  employment,"  and  plaintiff  invokes  this  language  as  authority 
for  his  contention  that  he  was  entitled  to  recover  under  his 
written  contract  of  employment  one  and  three-quarters  per  cent 
on  all  orders  received  and  accepted  by  defendant  during  the 
term  of  the  contract,  which  were  filled  by  defendant  after  the 
termination  thereof.  It  may  be  conceded  that  a  salesman  who  has 
earned  a  commission  for  procuring  an  order  would  have  a  cause  of 
action  for  his  percentage  of  that  order  as,  if  and  when  it  became 
a  consummated  "sale,"  and  whether  he  was  with  the  company  or  not 
at  the  time  of  such  sale  would  not  be  determinative  of  his  right 
to  a  commission.  However,  if  plaintiff's  compensation  in  the 
case  at  bar,  although  determined  on  a  commission  basis,  be  re- 
garded as  a  salary,  as  we  think  it  should  be,  the  facts  in  the 
Mooar  case  would  bear  no  analogy  to  the  contract  before  us, 
which  provides  compensation  based  on  a  percentage  of  "net  sales 
of  the  corporation"  for  a  fixed  period  of  employment* 

In  the  Sacketfc  case  plaintiff  was  employed  for  an  indef- 
inite term  at  a  salary  of  $25  per  week  and  one  per  cent  of  the 
gross  sales  of  the  automobiles  "sold  through  this  office."  A 
supplemental  contract  provided  that  plaintiff  should  receive 
"one-half  of  1  per  cent,  on  all  cars  going  into  the  State  of 
Wisconsin  on  and  after  this  date."  It  appeared  that  on  the 
date  of  the  supplemental  contract  defendant  entered  into  an 
agreement  with  a  Milwaukee  company  for  the  sale  and  purchase 
of  250  cars.  Defendant  discharged  plaintiff  and  thereafter 
delivered  to  the  Milwaukee  company  27  cars.  The  trial  court 
hold  that  plaintiff  was  entitled  to  compensation  on  the  cays 
delivered,  and  the  Judgment  was  affirmed  upon  the  theory  that 
ho  was  entitled  to  the  commissions  on  the  oars  sold  through 
defendant's  office  under  arrangements  effected  while  he  was  in 
defendant's  employ.  There  again  the  court  had  before  it  the 
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case  of  a  salesman  suing  for  a  commission,  but  the  question  of 
"net  sales"  was  not  involved.  The  plaintiff  was  employed  for 
an  indefinite  term  and  the  court  did  not  interpret  net  sales 
or  even  gross  sales. 

The  cases  outside  of  Illinois,  upon  which  plaintiff  re- 
lies, also  deal  with  commissions  claimed  by  salesmen  after  the 
termination  of  their  respective  contracts,  for  sales  made  while 
they  were  still  employed  (Myers  v.  J,  Wiss  &  Sons  Co..  118  atl# 
450;  gargles  v.  ?aflVW*»  159  So.  418;  Ohio  Marble  Co.  v.  Bvrdf 
65  Fed.  2d  98.)   Kone  of  these  cases  involve  a  determination  of 
the  amount  of  salary  during  the  period  of  the  employment  by  a 
computation  of  a  percentage  of  the  "net  sales"  of  the  corporation* 

In  the  case  at  bar  plaintiff  was  defendant's  production 
manager;  he  was  a  so-called  efficiency  expert  who  had,  prior  to 
his  employment  by  the  company,  charged  $5°  a  day  for  his  services; 
he  had  nothing  whatsoever  to  do  with  the  sales  department  or  the 
procurance  of  orders,  and  his  duties  and  responsibilities  as 
production  manager  did  not  have  any  connection  with,  nor  were 
they  dependent  upon,  the  procurance  of  any  order  or  contract  to 
sell.  Instead  of  a  straight  salary,  his  compensation  was  based 
on  the  net  sales  of  the  company,  an  arrangement  undoubtedly  made 
to  Induce  greater  effort  on  his  part  in  managing  the  plant  and 
thus  Increase  the  efficiency  and  profit  of  the  entire  business. 
Such  an  agreement  has  no  analogy  to  the  cases  of  salesmen  claim- 
ing commissions  for  sales  made  by  them  or  to  be  credited  to  their 
accounts  from  territory  within  their  jurisdiction.  Hone  of  the 
cases  cited  by  plaintiff  holds  that  the  net  sales  of  a  company, 
made  from  day  to  day,  during  any  particular  period  include  the 
unfilled  orders  of  the  company,  and  as  counsel  for  defendant 
suggests,  it  would  be  a  strange  method  of  bookkeeping  if  a 
company  allowed  itself,  at  the  end  of  each  month,  to  figure 
the  amount  of  work  done  by  way  of  net  sales  by  a  computation 
of  the  orders,  filled  and  unfilled,  which  it  received.  In 
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the  case  at  bar  the  facts  Indicate  that  such  a  method  of  book- 
keeping was  not  followed  because  the  orders  were  not  priced* 
According  to  the  affidavits  and  records  filed  in  support  of 
the  motion  for  summary  judgment,  the  method  of  determining  the 
amount  of  net  sales  was  to  take  the  total  number  of  sales 
completed  by  invoice  and  shipment  during  that  specific  month 
and  deduct  therefrom  the  returns  and  allowances  of  merchandise 
for  that  month.  Plaintiff,  who  was  in  charge  of  the  operations 
of  the  defendant  company,  was  undoubtedly  aware  of  this  practice 
when  he  accepted  the  monthly  checks  of  the  company*  However, 
plaintiff  contended  before  the  trial  court  that  instead  of 
determining  net  sales  from  month  to  month  on  the  basis  of 
completed  sales  by  invoice  and  shipment,  a  method  which  defendant 
had  consistently  followed  as  indicated  by  its  records,  defendant 
should  be  required  to  specify  the  aggregate  amount  of  unfilled 
orders  and  contracts  for  sales  ©f  merchandise  which  had  been 
received  for  the  entire  five-year  period*  That  was  the  purpose 
of  the  interrogatories  filed  by  plaintiff  before  defendant's 
motion  for  summary  judgment  was  made.  By  those  interrogatories 
plaintiff  apparently  sought  to  establish  that  the  amount  of  his 
salary  check  should  be  computed  on  the  basis  of  "orders"  and 
"contracts  for  sale  of  merchandise,"  rather  than  upon  completed 
"net  sales"  of  the  company  from  month  to  month.  We  think  the 
court  properly  ruled  that  the  contract  and  the  practice  to  which 
plaintiff  had  consented,  were  not  susceptible  to  such  interpre- 
tation* 

The  gist  of  the  controversy  really  resolves  itself  into 
a  question  of  law*  If  the  trial  court  was  correct  in  holding 
that  plaintiff's  compensation  was  in  the  nature  of  a  salary, 
that  he  had  during  the  entire  five-year  period  received  and 
accepted  checks  computed  upon  the  basis  of  net  sales  by  the 
method  employed  by  defendant,  and  that  he  was  not  entitled  to 
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a  percentage  of  all  unpriced  and  unfilled  orders  and  contracts 
to  sell  in  accordance  with  requirements,  then  there  was  no 
triable  issue  of  fact  for  the  court  to  determine.  The  canceled 
checks  and  the  report  and  account  of  auditors  of  the  company 
attached  to  defendant's  affidavits,  showing  that  the  amounts 
of  the  salary  checks  were  fixed  and  determined  from  month  to 
month  on  the  basis  of  net  sales  for  the  total  amount  of  invoices 
and  shipments  actually  made  during  each  calendar  month,  pre- 
sented uncontr over ted  evidentiary  facts  authorizing  a  judgment 
under  the  construction  of  the  contract  in  controversy;  and  under 
that  construction  the  court  would  have  been  required  to  direct 
a  verdict  for  defendant  if  the  cause  had  proceeded  to  trial  at 
law,  or  enter  a  decree  of  dismissal  for  want  of  equity  if  it 
had  allowed  the  cause  to  go  to  hearing  in  &   chancery  proceeding* 
The  counteraffidavits  ultimately  filed  by  plaintiff  merely 
questioned  the  manner  by  which  net  sales  had  been  determined, 
but  none  of  the  specific  items  in  the  report  and  account  of 
the  auditors  were  denied.  The  detailed  report  and  account  of 
the  auditors  showed  the  precise  manner  in  which  the  defendant 
arrived  at  the  amount  of  net  sales,  and  as  previously  indicated 
plaintiff,  who  had  charge  of  operations  and  production  of 
defendant  company  during  the  five-year  period  of  his  employ- 
ment and  was  therefore  presumably  familiar  with  the  method 
employed,  was  not  in  a  position  to  disclaim  knowledge  of  the 
manner  in  which  his  monthly  salary  checks  had  been  computed 
upon  the  basis  of  net  sales,  after  accepting  checks  which  ran 
into  a  very  substantial  amount  during  60  consecutive  months. 
It  is  futile  for  him  now  to  contend  that  his  compensation  was 
based  on  the  unfilled  or  unpriced  orders  or  contracts  for  sales 
of  merchandise  because  an  examination  of  the  records  indicates 
the  contrary. 

Accordingly  we  are  of  opinion  that  the  court  properly 

entered  summary  judgment  for  defendant,  and  it  is  therefore 
affirmed*  JUDGMENT  AFFIRMED* 

Scanlan  and  Sullivan,  JJ*.  eftn«WT- 
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Appel3.ee,  >... APPEAL  PROM  MUNICOAL  COURT 


v, 

., 
WALTER  BRtifCE, 

yr  Appellant. 


OF  CHIC* 

1  \ 
322  I.A.  689 

[VEREDTHE  OPINION  OP  THE  COURT. 


U  PRESIDING  JUSTICE  PRIEND  DELI1 

Plaintiff,  Novel  Leon  Reiger,  brought  proceedings  against 
Salter  Bruce  under  the  fourth  provision  of  section  2  (para- 
graph 2)  of  the  Forcible  Entry  and  Detainer  Act,  chapter  57, 
Illinois  Revised  Statutes  1943,  for  thejpossession  of  a 
six-room  apartment  in  a  building  known  as  6021  South  Vernon 
avenue,  Chicago.  Upon  trial  the  court  found  that  defendant 
was  guilty  of  unlawfully  withholding  from  plaintiff  the 
possession  of  the  premises  described  in  the  complaint,  that 
the  right  to  possession  was  in  plaintiff,  and  judgment  was 
entered  accordingly,  from  which  defendant  appeals. 

It  appears  from  the  evidence  that  on  May  1,  1942  Jessie 
Reiger,  plaintiff's  wife,  entered  into  a  written  lease  for  the 
apartment  with  Walter  Bruce,  which  expired  April  30,  1943.  The 
stipulated  rental  was  $65  a  month.  Before  the  expiration  of 
the  lease  Bruce  entered  the  armed  services,  and  after  his  de- 
parture his  cousin,  Montel  Ward,  remained  in  possession.  The 
rooms  were  sublet  to  some  six  or  seven  different  persons  who 
paid  rentals  to  Mrs*  Ward,  varying  from  one  dollar  a  night  to 
five  dollars  a  week.  Shortly  before  the  expiration  of  the 
lease,  plaintiff  served  notice  for  possession  of  the  apart- 
ment on  Mrs.  Ward,  and  about  two  months  thereafter  brought 
forcible  detainer  proceedings  against  her  and  Bruce.  The 
defense  interposed  was  that  Bruce  had  been  released  from  the 
armed  forces  and  had  returned  to  Chicago,  and  since  the  lease 
was  in  his  name  the  action  should  proceed  against  him.  Judge 
Heller  of  the  Municipal  court  sustained  that  defense  in  his 
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ruling  and  accordingly  refused  to  enter  judgment  for  posses- 
sion in  favor  of  plaintiff,  and  no  adjudication  was  had  in 
that  ease,  subsequently  the  instant  proceeding  was  started 
by  Reiger  against  Bruce,  after  the  third  notice  of  termination 
had  been  served  on  July  31,  1943  on  Mrs,  Ward  as  a  member  of 
the  household  in  possession  of  the  apartment.  It  was  plain- 
tiff's plan  to  remodel  the  entire  building  into  one-room 
units,  and  he  had  filed  a  petition  with  the  Office  of  Price 
Administration  in  Chicago  to  secure  permission  and  authority 
to  make  the  improvements  and  to  receive  allotment  by  the  War 
Production  Board  of  controlled  materials  necessary  for  that 
purpose.  Documentary  proof  to  show  that  permission  and  the 
necessary  allotment  had  been  granted,  was  introduced  and  re- 
ceived in  evidence. 

When  the  cause  was  tried,  defendant  took  the  position, 
and  he  argues  on  appeal,  (1)  that  the  lease  was  entered  into 
by  Bruce  with  Jessie  Reiger,  who  is  not  the  plaintiff  in  this 
proceeding;  (2)  that  subsequent  to  the  expiration  of  the  lease 
on  April  30,  1943  defendant  paid  his  rent  to  the  landlord  in 
May,  June  and  July  and  tendered  his  rent  in  August  of  that 
year,  by  reason  whereof  there  was  a  hold-over  tenancy  from 
year  to  year;  (3)  that  with  respect  to  the  subletting  of  the 
premises  to  roomers  in  violation  of  the  terms  of  the  lease, 
the  landlord  was  obliged  to  first  serve  notice  of  his  objection 
to  such  use  of  the  premises  before  he  could  avail  himself  of 
that  ground  as  a  violation;  and  (4)  that  plaintiff  failed  to 
show  that  the  alterations  contemplated  were  of  such  a  sub- 
stantial nature  that  they  could  not  be  made  while  the  tenants 
were  in  possession, 

With  respect  to  the  first  contention,  it  was  shown  upon 
the  hearing  that  Novel  Leon  Reiger  and  his  wife  were  owners  of 
the  premises  as  joint  tenants.  Forcible  detainer  being  merely 
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a  possessory  action,  one  joint  tenant  may  sue  and  recover 

the  joint  property,  and  if  one  ©f  two  joint  tenants  executes 

a  lease  without  the  participation  of  the  other  it  will  be 

deemed  to  be  for  the  benefit  of  both*  A  similar  question 

arose  in  Kelly  v.  Parker.  221  111.  App»  273,  and  the  same 

contention  was  there  made,  but  the  court  held  "that  one 

tenant  in  common  or  one  joint  tenant  may  have  his  remedy  for 

the  whole  property  against  a  party  having  no  right  in  the 

joint 
premises  without  joining  the  other/tenants  or  tenants  in 

common."  In  support  of  that  conclusion  the  court  cited  19 
Cyc.  1141,  wherein  it  is  said:  "There  can  be  no  doubt  but 
that  tenants  in  common  of  the  whole  estate  may  join  JLn  summary 
proceedings  to  recover  its  possession.  And  it  has  repeatedly 
been  held  that  one  tenant  in  common  may  maintain  the  action 
against  a  stranger  without  joining  his  eo-tenants  as  plain- 
tiff s,» 

With  respect  to  the  contention  that  the  payment  and 
acceptance  of  rent  for  three  months  after  the  expiration  of 
the  written  lease  constituted  a  tenancy  from  year  to  year,  it 
appears  that  Reiger  served  notice  for  possession  of  the 
premises  on  Mrs,  Ward  shortly  before  the  lease  expired,  and 
had  instituted  forcible  detainer  action  early  in  July  1943 
in  which,  as  stated  above,  no  adjudication  was  had,  There- 
fore this  proceeding  was  subsequently  filed,  and  meanwhile 
rents  for  May,  June  and  July  1943  were  paid,  by  Bruce  and 
accepted  by  Reiger,  The  plaintiff  testified  that  he  again, 
on  July  31,  served  notice  for  possession  of  the  premises  on 
Mrs,  ward,  and  the  court  expressed  the  opinion  that  such 
notice  had  been  served  on  her  on  that  date,  notwithstanding 
her  denial  thereof.  During  all  that  period  Mrs,  Ward  un- 
doubtedly knew  that  the  landlord  did  not  intend  to  allow 
Bruce  to  remain  on  the  premises  for  another  year,  and  since 
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she  was  in  possession  of  the  apartment,  collecting  rents 
from  the  subtenants  on  behalf  of  Bruce,  as  she  stated,  he 
was  presumably  apprised  of  that  fact.  He  had  been  released 
from  the  army  and  upon  his  return  to  Chicago  in  May  I943 
claims  to  have  lived  in  the  apartment  up  to  the  time  this 
suit  was  instituted,  but  Reiger  was  unable  to  serve  notice 
upon  him  there. 

Defendant  urges  that  the  landlord  was  obliged  to  first 
serve  notice  of  his  objection  to  the  subletting  of  the  premises 
to  roomers  in  violation  of  the  terms  of  the  lease.  The 
written  indenture  of  lease  provided  that  the  apartment  was 
leased  to  Bruce  "for  a  private  dwelling"  and  further  provided 
specifically  that  it  "shall  not  be  occupied  in  whole  or  in 
part  by  any  person  other  than  Lessee,  and  Lessee  shall  not 
sublet  the  same  or  any  part  thereof  ***$  nor  offer  for  lease 
or  sublease  the  said  premises,  nor  any  portion  thereof,  with- 
out, in  each  case,  the  consent  in  writing  of  Lessor j"  and 
there  is  the  further  provision  that  "said  premises,  or  any 
part  thereof,  shall  not  be  used  or  occupied  for  boarding  or 
lodging  house,  nor  for  rooning  ***  purposes."  The  evidence 
discloses  without  question  that  both  these  provisions  of  the 
lease  were  violated  and  that  no  consent  in  writing  of  the 
lessor  was  obtained  to  use  the  premises  otherwise  than  in 
accordance  with  the  provisions  of  the  lease.  Therefore,  even 
if  there  had  been  a  holdover,  as  defendant  contends,  plaintiff 
was  entitled  to  terminate  the  lease  and  obtain  possession  of 
the  apartment  because  of  the  use  to  which  the  premises  had 
been  put. 

The  remaining  contention  is  that  plaintiff  failed  to 
show  that  the  improvements  could  not  be  made  while  the 
tenants  were  in  possession.  The  specifications  for  alteration 
work,  which  were  introduced  in  evidence  upon  the  court's  re- 
quest, show  that  th»  alterations  contemplated  were  of  a 
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substantial  nature  and  Included  installation  of  partition 
walls  to  be  furred,  lathed  and  covered  with  plaster,  with 
doors  installed  therein,  the  closing  off  of  bedrooms,  the 
breaking  of  openings  between  rooms,  opening  the  soil  and 
sink  stacks  and  installing  all  necessary  rough  plumbing, 
inclusive  of  hot  and  cold  water  lines  and  gas  lines,  in- 
stallation of  new  bathtubs,  wall-type  lavatories,  kitchen 
sinks,  openings  for  windows  in  the  new  bathrooms,  electrical 
wiring  and  other  material  changes  which  would  make  it  im- 
possible for  tenants  to  continue  the  occupation  of  the  apart- 
ment while  the  work  was  going  on„ 

Much  of  the  evidence  adduced  upon  the  hearing  is  not 
abstracted,  and  we  have  been  obliged  to  read  and  study  the 
entire  record  in  the  case  to  determine  the  facts  and  issues 
involved ♦  Prom  such  an  examination  we  are  impelled  to  hold 
that  the  court  properly  entered  the  judgment  for  possession 
in  favor  of  plaintiff,  and  it  is  therefore  affirmed. 

JDDGMEHT  AFFIRMED, 

Seanlan  and  Sullivan,  JJ„,  concur* 
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jSeLEMAN, 
ed. 


B.  K^-SlOODMAN, 

(Petitioner)  Appellant, 


KATHERINE  HOWELL  .'cLENNAN, 
Executrix  under  the  Last  rfill 
and  Testament  of  Hugh  McLennan, 
Deceased, 

(Respondent)  Appellee. 


HR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OP  THE  COURT, 

B.  K,  Goodman  filed  a  petition  in  the  Probate  court  of 
Cook  County  against  Katherine  Howell  McLennan,  Executrix  under 
the  Last  Will  and  Testament  of  Hugh  McLennan,  Deceased,_by 
which  he  sought  to  recover  certain  certificates  from  the 
executrix  which  the  latter  had  in  her  possession  and  which 
she  claimed  to  be  a  part  of  the  estate  of  McLennan,  The 
executrix,  as  respondent,  filed  an  answer  to  the  petition 
and  there  was  a  hearing  before  the  judge  of  the  Probate  court. 
Petitioner  offered  evidence  in  support  of  the  petition,  but 
respondent  offered  no  evidence,  contending  that  the  case  made 
out  by  petitioner  was  insufficient  to  Justify  a  finding  in  his 
favor,  A  decretal  judgment  was  entered  in  favor  of  petitioner 
which  directed  the  executrix  to  turn  over  and  deliver  to  him  the 
certificates  in  question.  An  appeal  was  taken  by  respondent 
to  the  Circuit  court,  where  there  was  a  trial  de  novo,  before 
the  court  and  a  jury  and  a  verdict  was  returned  against  peti- 
tioner and  in  favor  of  the  executrix.  The  trial  court  denied 
petitioner's  motion  for  a  new  trial  and  entered  an  order  dis- 
missing petitioner's  petition  as  amended.  Petitioner  appeals* 

The  verified  petition  filed  in  the  Probate  court  is  as 
follows { 

"Your  petitioner,  B*  K.  Goodman,  *  *  *  respectfully 
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represents  unto  this  Honorable  Court  as  follows: 

"1.  As  of  August  11,  1933*  he   executed  «n  assignment 
to  The  Foreman-State  National  Bank  of  all  of  his  right,  title 
and  interest  as  beneficiary  or  otherwise,  under  or  arising 
out  of  that  certain  trust  agreement,  dated  January  24,  1933* 
executed  by  and  between  Continental-Illinois  National  Bank 
and  Trust  Company  of  Chicago,  as  Trustee,  and  Merchants  and 
Manufacturers  Securities  Company,  a  corporation,  Hugh  McLennan 
(the  decedent),  albert  J.  Weisberg,  B.  K.  Goodman  (your  peti- 
tioner) and  Continental-Illinois  National  Bank  and  Trust 
Company  of  Chicago  in  its  individual  capacity,  as  benefici- 
aries. Thereafter,  The  Foreman— State  National  Bank  of  Chicago 
conveyed  all  of  its  said  right,  title  and  interest  to  The  First 
National  Bank  of  Chicago,  which  held  the  same  until  March  25, 
1939.  As  of  March  25,  1939*  The  First  National  Bank  of  Chicago 
conveyed  all  of  its  said  right,  title  and  interest  to  Hugh 
McLennan, 

"2.  Pursuant  to  the  said  trust  agreement  of  January  24, 
1933>  the  said  beneficiaries  had  caused  to  be  deposited  with  and 
held  by  the  Continental-Illinois  National  Bank  and  Trust  Company 
of  Chicago,  as  Trustee,  subject  to  the  terms  of  the  said  agree- 
ment, all  Class  B  Preference  Certificates  of  Beneficial  Interest 
in  the  Chicago  Produce  District  Trust  issued  pursuant  to  the 
provisions  of  that  certain  trust  agreement,  dated  July  14,  1932, 
identified  as  Trust  No.  29471,  made  by  and  between  Hugh  McLennan, 
B.  K,  Goodman  and  Albert  J*  leisberg,  as  Grantors,  Chicago  Title 
and  Trust  Company,  as  corporate  Trustee,  S,  J,  T,  Straus,  Sidney 
H#  Kahn  and  Henry  R,  Piatt,  Jr»,  as  Produce  Trustees,  and  S.  W, 
Straus  &  Co.,  as  Depositary,  together  with  certificates  repre- 
senting 22-1/2%  of  all  common  shares  of  beneficial  interest  in 
said  Chicago  Produce  District  Trust  issued  pursuant  to  the 
provisions  of  said  trust  agreement. 
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M3,  In  March,  1938,  McLennan  agreed,  for  good  and 
valuable  consideration,  to  purchase  the  said  interest  in 
said  trust  agreement  of  August  11,  1933  from  The  First  National 
Bank  ©f  Chicago  as  agent  for  your  petitioner  and  thereupon  to 
turn  it  and  the  certificates  and  stock  involved  over  to  your 
petitioner,  who  would  then  repay  to  him  the  purchase  price. 
The  said  agreement  was  verbal  and  was  entered  into  in  Chicago, 
and  was  never  rescinded  or  modified  in  any  way.  The  consider- 
ation for  the  said  agreement  was  the  performance  of  services 
by  your  petitioner  in  behalf  of  McLennan,  which  services  were 
actually  performed  by  your  petitioner  in  accordance  with  the 
agreement  and  to  the  expressed  satisfaction  of  McLennan. 

"4.  As  of  March  2£,  1939*  The  First  National  Bank  of 
Chicago  assigned  to  McLennan  all  of  the  right,  title  and 
interest  which  It  acquired  under  the  assignment  bearing  date 
of  August  11,  1933,  executed  by  B.  K.  Goodman,  under  or  arising 
out  of  that  said  trust  agreement  dated  January  24,  1933* 
McLennan  purchased  the  said  right,  title  and  interest  ay  agent 
for  your  petitioner,  pursuant  to  the  verbal  agreement  he  had 
with  your  petitioner.  The  said  interest  is,  therefore,  not 
part  of  the  estate  of  McLennan,  but  belongs  instead  to  your 
petitioner, 

»5,  Your  petitioner  claims  ovmership  of  the  said 
interest  under  or  arising  out  of  the  trust  agreement  of 
January  24,  1933,  and  of  the  Class  B  Preference  Certificates 
and  common  shares  of  the  Chicago  Produce  District  Trust, 
which  are  the  subject  thereof.  He  herewith  tenders  to  the 
executrix  of  the  estate  of  High  McLennan  the  amount  paid  by 
McLennan  in  his  behalf  for  the  interest  in  the  said  trust 
agreement,  certificates  in  common  shares  and  tenders  further 
interest  at  the  lawful  rate  and  costs,  if  any,  all  as  may  be 
determined  by  this  court. 
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"Wherefore,  your  petitioner  prays  for  the  entry  of  an  order 
or  orders  authorizing  and  directing  the  executrix  to  turn  posses- 
sion of  the  said  interest,  certificates  and  shares  over  to  him, 
and  authorizing  and  directing  her,  further,  to  execute  and  deliver 
to  him  any  assignment  or  assignments  or  other  instruments  that 
may  be  necessary  in  connection  with  the  transfer  thereof  to  him, 
and  for  such  other  and  further  relief  in  the  premises  as  shall 
be  equitable  and  just." 

Later  the  following  verified  amendment  to  the  petition 
was  filed: 

"(1)  This  Amendment  to  his  Petition  is  filed  pursuant  to 
the  order  entered  by  this  Honorable  Court  on  November  8,  1940 # 
Your  petitioner  incorporates  herein  by  reference,  with  the  same 
force  and  effect  as  if  herein  set  forth  in  full,  all  of  the 
allegations  of  his  original  petition  and  adds  thereto  this  more 
specific  statement  of  the  time  and  nature  of  the  consideration 
for  the  agreement  made  between  your  petitioner  and  the  late 
Hugh  McLennan, 

"(2)  For  some  time  prior  to  May,  1938,  Hugh  McLennan  was 
defending  a  suit  brought  against  him  and  others  by  Benjamin 
tf/eintroub  and  others  and  he  feared  early  in  1938  that  he  would 
thereby  be  subjected  to  a  substantial  judgment.  He,  therefore, 
asked  your  petitioner^  assistance  at  that  time  in  bringing  about 
a  settlement  of  the  suit.  He  agreed  in  consideration  thereof  to 
purchase  the  said  interest  in  said  Trust  Agreement  of  August  11, 
1933>  from  The  First  National  Bank  of  Chicago,  as  agent  for  your 
petitioner,  and  thereupon  to  turn  everything  over  to  your  peti- 
tioner, who  would  then  repay  to  him  the  purchase  price* 

"(3)  Your  petitioner  conferred  with  various  parties  in 
interest  on  several  occasions  prior  to  the  end  of  the  month  of 
May,  1938,  and  succeeded  in  bringing  about  an  adjustment  of 
the  principal  matters  in  controversy  in  said  suit  and  reduced 
the  liability  of  McLennan  to  a  comparatively  small  amount. 
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McLennan  was  informed  at  all  times  of  the  services  and  approved 
of  them.  He  acknowledged  that  they  were  of  great  benefit  to 
him  and  in  accordance  with  the  said  verbal  agreement.  He  ad- 
mitted that  he  was,  therefore,  under  the  contractual  obligation 
to  purchase  the  said  interest  for  your  petitioner. 

"(4)  In  further  consideration  of  the  said  agreement  and 
in  reliance  thereon,  your  petitioner  made  no  effort  to  purchase 
the  said  interest  directly  from  The  First  National  Bank  of 
Chicago.  Had  there  been  no  such  agreement,  your  petitioner 
would  have  dealt  directly  with  the  bank  and  purchased  the 
interest  from  it.  From  time  to  time  McLennan  assured  him 
that  he  was  negotiating  with  the  bank  for  the  purchase  of  the 
said  interest  for  your  petitioner.  By  these  representations, 
your  petitioner  was  induced  to  take  no  action  in  his  own 
behalf. M 

The  verified  answer  of  respondent  is  as  follows j 

"1.  That  she  neither  admits  nor  denies  the  allegations 
contained  in  Paragraphs  1  and  2  of  said  Petition,  but  states 
that  she  has  no  knowledge  of  the  matters  therein  set  forth 
sufficient  to  form  a  belief  as  to  the  truth  or  falsity  there- 
of and  therefore  demands  strict  proof  thereof; 

"2.  That  she  denies  each  and  all  of  the  allegations 
contained  in  Paragraph  3  of  said  Petition,  and  especially  she 
denies  that  Hugh  llcLennan,  the  decedent  herein,  in  March, 
1938,  or  at  any  other  time,  agreed  with  B.  K.  Goodman  to 
purchase  any  certificates  of  shares,  stock,  or  other  property 
from  the  First  National  Bank  of  Chicago,  as  agent  for  the 
petitioner,  B.  K.  Goodman,  and  further  denies  that  any  ser- 
vices were  performed  by  the  said  B.  K.  Goodman,  petitioner, 
for  or  on  behalf  of  said  decedent  as  consideration  for  any 
Agreement,  expressed  or  implied,  between  the  deceased  and 
B.  K.  Goodman  for  the  purchase  of  any  certificates  of  shares, 
stock,  or  any  other  property  by  said  deceased  from  the 
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First  National  Bank  of  Chicago  for  or  on  behalf  of  said 
petitioner, 

"3,  That  she  admits  that  the  deceased  purchased  from  the 
First  National  Bank  of  Chicago,  all  the  right,  title  and  interest 
which  said  Bank  acquired  under  a  certain  assignment  bearing  date 
of  August  11,  1933*  executed  by  B.  K.  Goodman,  assigning  to  the 
Foreman-State  National  Bank  of  Chicago,  all  right,  title  and 
interest  as  beneficiary,  or  otherwise,  of  the  said  B.  E.  Goodman, 
under  a  certain  trust  agreement  dated  January  24,  1933*  executed 
by  and  between  Continental  Illinois  National  Bank  and  Trust 
Company  of  Chicago,  as  Trustee  and  Merchants  and  Manufacturers 
Securities  Company,  a  corporation,  Hugh  McLennan,  Albert  J, 
Weisberg  and  B.  K.  Goodman  and  Continental  Illinois  National 
Bank  and  Trust  Company,  and  states  that  the  right,  title  and 
interest  under  said  agreement  acquired  by  said  assignment  from 
the  First  National  Bank  of  Chicago  by  the  said  Hugh  McLennan^, 
Deceased,  was  acquired  by  the  said  Hugh  McLennan,  as  and  for 
his  own  use  and  property;  that  the  said  right,  title  and  interest 
acquired  by  the  said  Hugh  McLennan  from  the  First  National  Bank 
of  Chicago  is  a  part  of  this  estate  and  belongs  to  this  estate 
and  is  not  the  property  of  B,  K.  Goodman,  the  petitioner, 

"4,  That  she  denies  the  allegations  contained  in  Para- 
graph 5  of  said  Petition, 

nJ>#  That  she  denies  each  and  all  of  the  allegations  con- 
tained in  Paragraphs  2  to  4,  inclusive,  of  the  Amendment  to  the 
Petition  ©f  B,  K.  Goodman  filed  herein  on  November  12,  1940, 

"Further  answering  the  Petition  of  the  said  B,  K.  Goodman, 
heretofore  filed  herein,  this  Executrix  asks  that  said  Petition 
be  dismissed  by  this  court  and  that  the  relief  prayed  for  there- 
in, be  denied  to  said  petitioner, " 

Petitioner  contends  that  the  verdict  is  against  the  man- 
ifest weight  of  the  evidence.  Respondent  contends  that  the 
claim  of  petitioner  is  based  upon  "fabricated  testimony"  and 
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is  not  an  honest  claim;  that  petitioner  attempted  to  prove 
the  alleged  agreement  by  oral  statements  claimed  to  have  been 
made  by  McLennan,  now  deceased,  and  that  when  the  evidence 
bearing  upon  the  alleged  statements  is  carefully  scrutinized 
and  considered  with  all  of  the  other  evidence  in  the  case  in 
the  light  of  the  law  that  applies  to  such  evidence,  it  clearly 
appears  why  the  jury  and  the  trial  court  refused  to  believe 
the  evidence  of  petitioner  as  to  the  alleged  agreement.  As 
we  have  reached  the  conclusion,  after  a  careful  examination 
of  all  the  evidence,  that  the  contention  of  respondent  is  a 
meritorious  one,  we  deem  it  proper  to  state  at  some  length 
the  evidence  that  bears  upon  the  alleged  agreement. 

Petitioner  sought  to  prove  the  alleged  agreement  by 
the  testimony  of  Grace  Burke,  Edward  L.  Schoen  and  Sam 
Lederer.  Grace  Burke  was  the  secretary  of  petitioner  and 
had  been  so  employed  by  him  for  nine  years.  She  testified 
that  she  first  saw  McLennan  in  Goodman's  office  "in  the  early 
spring"  of  1938j  that  McLennan  came  into  the  office  and  spoke 
to  Goodman;  that  MeLennan  "said  he  was  afraid  there  was  goiag 
to  be  a  substantial  Judgment  entered  against  him  in  the 
Welntraub  case  and  he  wanted  Goodman  to  use  his  influence  ia 
getting  that  case  settled;"  that  Goodman  said  he  thought 
McLennan  had  a  lot  of  nerve  coming  to  him  and  asking  him  to 
do  a  thing  like  that,  because  a  few  years  prior  he  had  asked 
McLennan  to  do  him  a  favor  and  McLennan  refused;  that  McLennan 
said  he  was  sorry  he  had  not  done  what  Goodman  asked,  but  he 
was  willing  to  do  it  now,  that  he  would  buy  Goodman's  interest 
in  the  South  Water  Market  from  the  First  National  Bank  for  him 
if  Goodman  would  help  to  get  the  case  settled;  that  McLennan 
asked  Goodman  what  he  would  pay  for  it,  and  Goodman  said  he 
would  pay  $3*000,  that  if  necessary  he  would  go  as  high  as 
$5,000,  but  that  he  wanted  to  get  it  as  cheaply  as  he  could* 
"That  is  all  I  can  remember  of  the  conversation."  Upon 
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cr oss-examination  she  testified  that  Goodman's  office  is  right 
off  the  reception  room,  and  that  at  the  time  she  was  at  her 
desk  in  the  reception  room,  right  outside  the  doorway  of 
Goodman's  office;  that  no  one  else  was  present  in  the  office; 
that  she  did  not  speak  to  McLennan  upon  his  arrival,  that  be 
walked  right  past  her;  that  McLennan  did  not  have  an  appoint- 
ment with  Goodman;  that  she  could  see  McLennan  in  Goodman's 
office  by  looking  through  the  door;  that  he  was  standing;  that 
he  was  in  Goodman's  office  about  half  an  hour,  maybe  longer; 
that  she  does  not  know  the  month  the  talk  took  place  but  "it 
was  in  the  early  spring"  of  I938;  that  she  does  not  remember 
what  she  was  doing  while  McLennan  was  in  Goodman's  office; 
that  she  does  not  recall  any  other  conference  that  Goodman 
had  in  his  office  at  that  time  of  the  year;  that  Goodman  first 
spoke  to  her  about  the  talk  in  August  or  September,  1940;  that 
she  has  discussed  with  Goodman  that  talk  eight  or  ten  times, 

maybe  a  dozen  times.  Miss  Burke's  testimony  is  the  strongest 

in  support 
evidence/of  the  alleged  agreement.  If  we  were  to  assume  the 

truth  of  her  testimony  as  to  what  occurred  at  the  time  and 
place  in  question,  nevertheless,  it  fails  to  show  any  accept- 
ance by  Goodman  of  the  alleged  offer  made  by  McLennan  or  any 
promise  by  Goodman  that  he  would  try  to  settle  the  Weintraub 
case,  Edward  L.  3choen  testified  that  he  was  a  printing  and 
advertising  salesman;  that  he  knew  Goodman  and  knew  McLennan 
"easually;"  that  he  did  not  have  anything  to  do  with  the  South 
Water  street  Market;  that  he  met  McLennan  and  Goodman  on  the 
east  side  of  Michigan  avenue,  around  Randolph  street,  about 
the  end  of  the  summer  or  the  beginning  of  the  fall  of  1938; 
that  he  met  them  "possibly  north  of  Randolph  street  *  *  *;" 
that  Sam  Lederer  was  with  the  witness;  that  he  heard  a  con- 
versation between  McLennan  and  Goodman  at  that  time;  "Q,  Well, 
state  what  it  was.  A,  Well,  Sam  and  I  were  walking  along  and 
Goodman  and  McLennan  were  walking  in  the  opposite  direction, 
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south  I  would  say,  and  Sam  greeted  Mr.  McLennan  and  Mr.  Goodman, 
*  *  *  There  was  not  any  particular  conversation  between  Mr. 
McLennan  and  Mr*  Goodman*  *  *  *  Mr*  Melnerney  [attorney  for 
petitioner]:  Q«  What  did  Mr»  McLennan  say?  The  Witness:  A«, 
Mr.  McLennan  said,  'Ben  and  I  are  working  together  again.  As  a 
matter  of  fact,  I  am  buying  his  stock,  his  interest',  or  some- 
thing like  that  -  'in  the  South  w/ater  Market  back  for  him  from 
the  First  National  Bank  and  we  are  going  to  be  partners  again. ' 
Q.  Did  Goodman  say  anything?  A.  I  don't  remember  what  Good- 
man said."  Upon  cross-examination  Schoen  testified  that  he 
could  not  give  the  day  or  month  that  the  conversation  took  place; 
that  he  could  not  remember  what  he  and  Ledersr  had  been  talking 
about  before  they  met  McLennan  and  Goodman;  that  he  talked  to 
Goodman  about  the  conversation  about  the  end  of  1939  °r  the 
beginning  of  1940  in  Goodman's  office;  that  he  had  no  business 
with  Mr.  Goodman  at  the  time.  Sam  Lederep  testified  (by 
deposition)  that  he  lived  at  the  Majestic  Hotel,  29  W,  Quincy 
street,  Chicago;  that  he  is  a  publicity  man;  that  fifteen  years 
before  that  time  he  had  handled  the  puolicity  of  the  Chicago 
Produce  District  Trust  or  the  South  Water  Street  Market;  that 
McLennan  and  Goodman  were  connected  with  it;  that  he  knew  them 
and  was  employed  by  them;  that  he  worked  for  the  Market  and  they 
were  its  executives;  that  there  was  a  three  months'  campaign  to 
publicize  the  Market  et  that  time;  that  he  last  saw  McLennan 
about  a  year  prior  to  his  death;  that  it  was  either  late  in 
the  summer  or  early  In  the  fall  that  he  saw  him  on  the  east 
side  of  Michigan  avenue,  about  a  block  south  of  3^7  North 
Michigan;  that  Goodman  was  with  McLennan;  that  he  (Lederer) 
was  with  Schoen  at  the  time;  that  the  meeting  was  "by  accident;" 
that  McLennan  saidj   "'Well,'  he  says,  'we  are  going  to  be  good 
friends  again  now.  la  fact,'  he  says,  »I  am  going  to  buy  some 
of  Ben's  stock  from  the  Bank  for  him;»"  that  he  could  not 
recall  anything  more  of  the  conversation  and  if  Goodman  said 
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anything  he  could  not  recall  it.  Upon  cross-examination  the 
witness  stated  that  it  was  early  in  the  afternoon  that  he  met 
McLennan  and  Goodman;  that  he  could  not  recall  where  he  had 
been  prior  to  the  time  he  met  Schoen;  that  he  could  not  recall 
anything  that  he  and  Schoen  had  talked  about  prior  to  the  meeting 
with  Goodman  and  McLennan;  that  after  that  day  he  met  Goodman 
frequently  in  a  social  way;  that  in  the  fall  of  1939  he  learned 
of  McLennan' s  death  through  the  newspapers  and  within  a  few  days 
thereafter  he  went  to  Goodman1 s  office  and  saidt  "'Well,  I  see 
Hugh  McLennan  is  dead,1  I  said,  »He  should  have  outlived  me  by 
twenty-five  years.  He  was  a  strong,  powerful  man.1  And  we  dis- 
cussed his  habits  and  so  forth;"  that  at  that  conversation  he 
told  "Mr,  Goodman  about  the  conversation  on  Michigan  avenue," 
but  that  Goodman  did  not  say  anything  about  it}  that  he  said  to 
Goodman:   "The  last  time  I  saw  him  was  about  a  year  ago  when 
you  were  together  on  Michigan  avenue,"  but  that  Mr.  Goodman 
said  nothing  in  answer  to  that  statement;  that  between  the 
time  of  the  conversation  on  Michigan  avenue  and  the  time  of 
McLennan' s  death  he  saw  Goodman  frequently,  -  sometimes  at 
Goodman's  home. 

There  is  nothing  in  the  testimony  of  Miss  Burke,  Schoen 
or  Lederer  that  tends  to  prove  that  Goodman  accepted  the 
alleged  offer  of  McLennan  and  agreed  to  perform  the  service. 
Their  evidence  as  to  the  alleged  agreement  is  uncertain  and 
indefinite  as  to  its  tens,  The  amended  petition  alleges 
that  petitioner,  at  the  request  of  McLennan  and  as  an  accept- 
ance of  his  promise  to  purchase,  "succeeded  in  bringing  about 
an  adjustment  of  the  principal  matters  in  controversy  in  said 
suit  and  reduced  the  liability  of  McLennan  to  a  comparatively 
small  amount."  To  prove  this  allegation  petitioner  relies 
upon  the  testimony  of  Attorney  Samuel  P.  Gurman.  The  following 
is  the  gist  of  Gurman' s  testimony:  "I  had  a  conversation  with 
Goodman  referable  to  the  settlement  of  the  accounting  suit,  in 


-01- 
-  .  hltsoo  *»ri  & 

i 

•     • 

I 
; 

1 
; 

•":'•.'■  :'    ' 

~    x    ■  '  ' 

1 

■     ■ 

".id  lo 
i)i 

I  9di  I  Jixiz 

; 


-11*. 

so  far  as  McLennan  and  the  other  defendants  were  involved* 
*  *  #  That  accounting  suit  was  dismissed  by  settlement  in 
May*  1938.  The  liability  of  McLennan  was  extinguished  by 
that  settlement  and  dismissed.  I  had  a  conversation  with 
McLennan  referable  to  the  settlement  around  January  or  February, 
1938,  in  your  (Mr*  Melnerney's)  office.  »  #  *  McLennan  called 
me  aside.  The  matter  of  settling  the  suit  was  considered  and 
he  said  to  me  at  the  time:   'You  know  my  differences  with  B, 
K,  Goodman  have  been  straightened  out  and  I  am  sure  Goodman 
is  going  to  talk  to  you  about  that,  and  I  wish  you  would  go 
easy  and  settle  this  case  up  for  me'.  I  told  him  Goodman  had 
talked  to  me  about  settling  the  case  up,  he  had  a  number  of 
conversations  with  me."  Gorman*  s  evidence  does  not  show  that 
Goodman  "succeeded  in  bringing  about  an  adjustment  of  the 
principal  matters  in  controversy  in  said  suit  and  reduced  the 
liability  of  McLennan  to  a  comparatively  small  amount,"  It 
does  show  that  Goodman's  conversation  with  Gurman  related  to 
McLennan  "and  the  other  defendants*"  What  defendants,  if  any, 
paid  anything  in  settlement  of  the  suit  does  not  appear.  Grace 
Burke  testified  that  the  McLennan  conversation  in  petitioner's 
office  took  place  in  the  early  spring  of  1938*  Her  testimony 
is  susceptible  ©f  but  one  interpretation,  viz,,  that  McLennan 
then  made,  fer  the  first  time,  his  offer  to  Goodman,  But 
Gurman  states  that  in  his  talk  with  McLennan  around  January 
or  February*  1938,  in  the  office  of  Goodman's  lawyer,  McLennan 
told  him  that  his  differences  with  Goodman  had  been  straightened 
out  and  that  he  was  sure  Goodman  was  going  to  talk  to  Gurman 
about  it.  There  is  no  evidence  to  support  the  following 
allegations  in  the  petition:   "Petitioner  conferred  with 
various  parties  in  interest  on  several  occasions  *  •  *," 
"McLennan  was  informed  at  all  times  of  the  services  and 
approved  of  them#"  "He  acknowledged  that  they  were  of  great 
benefit  to  him  and  in  accordance  with  the  said  verbal  agree- 
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ment.  He  admitted  that  he  was,  therefore,  under  the  contractual 

obligation  to  purchase  the  said  interest  for  your  petitioner." 

Petitioner's  case  is  based  upon  the  testimony  of  the  fore- 
going witnesses,  and  the  material  parts  of  their  testimony  relate 
to  alleged  statements  and  admissions  by  McLennan.  Before  taking 
up  facts  and  circumstances  in  evidence  that  respondent  contends 
show  clearly  that  the  evidence  of  Miss  Burke,  Schoen  and  Lederer 
Is  "fabricated,"  we  will  refer  to  the  law  that  bears  upon  the 
testimony  of  said  witnesses  for  petitioner.  Many  years  ago  the 
Supreme  court  of  the  United  States  (Lea  v.  Polk  County  Copper 
Co.,  62  U»  S,  493,  504)  stated  that  **  ■  *  courts  of  justice 
lend  a  very  unwilling  ear  to  statements  of  what  dead  men  had 
said."  In  Keshner  v.  Keshner.  376  111.  354,  363,  our  Supreme 
court  made  a  like  statement  and  added  "that  such  evidence  is 
subject  to  great  abuse  and  that  it  will  be  carefully  scrutinized 
as  well  as  considered  with  all  the  other  evidence  in  the  case. 
(Megglnson  v.  Meeelnson.  367  111.  168,  l80j  Fierke  ▼.  Elgin 
City  Banking  Co.f  366  id.  66,)"   In  Meggjnson  v.  Megginson. 
367  111*  168,  180,  the  court  states:  'We  have  recently  had 
occasion  to  observe  that  the  evidence  of  admissions  made  by 
persons  since  dead  should  be  carefully  scrutinized  and  con- 
sidered with  all  the  evidence  In  the  case,  as  it  is  likely  to 
be  abused.  Fijftka  vt  Elgin  City  Banking  Co. .  366  111.  66  j 
Moreen  v«  Bstate  of  Carlson^  365  id.  482."   Many  decisions 
of  the  sister  States,  to  the  same  effect,  might  be  cited  if 
it  were  necessary,  but  the  rule  ©f  law  announced  in  the  fore- 
going cases  is  well  settled.  If  that  rule  did  not  prevail 
no  estate  would  be  safe  from  dishonest  claims* 

Evidence  for  respondent  shows  that  the  securities  in 
question,  together  with  other  securities,  came  into  the  posses- 
sion of  the  First  National  Bank  by  assignment  from  the  Foreman-* 
State  National  Bank  on  or  about  September  8,  1936*  aacl  that  the 
First  National  Bank  held  the  securities  in  question  as  its  own 
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property  until  it  assigned  them  to  McLennan  on  or  about  April 

21*  1939»  The  securities  in  question  were  a  part  of  collateral 
securities  given  by  Goodman  to  secure  the  payment  of  his  note, 
Goodman  apparently  defaulted  on  his  note  and  the  bank  took  the 
securities  and  cancelled  Goodman's  obligation*  During  all  the 
time  that  the  bank  retained  possession  of  the  securities  in 
question  it  was  endeavoring  to  dispose  of  them,  and  Johnson* 
one  of  its  vice  presidents,  testified  that  the  bank  "would  sell 
the  interest  to  whoever  would  pay  us  the  most  for  it,"  While 
the  said  securities  were  held  by  the  Foreman-State  National  Bank 
an  effort  was  made  to  sell  them  to  McLennan  in  1933,  An  effort 
was  made  by  the  First  National  Bank  to  sell  them  to  the  Conti- 
nental  Bank  but  without  success.  Then  it  tried  to  sell  them 
to  McLennan  for  $5,000,  but  McLennan  asked  the  bank  "to  hold 
off  until  he  returned  from  his  honeymoon, B  In  August,  1936, 
McLennan  stated  to  the  bank  that  he  was  not  interested  in  pur- 
chasing the  securities  because  of  pending  litigation  involving 
the  subject  matter  of  the  3ale,  The  record  does  not  clearly 
show  the  nature  ©f  that  litigation  nor  why  it  prevented  McLennan 
from  purchasing  the  securities.  The  bank  again  had  negotiations 
with  McLennan  in  July,  1937  (the  accounting  suit  was  then  still 
pending),  and  he  then  indicated  that  he  would  be  interested  in 
acquiring  the  securities  for  $4,500,  but  he  stated  that  it  would 
take  at  least  ninety  days  before  he  could  take  the  matter  up 
as  he  was  leaving  for  Europe »  It  must  be  kept  in  mind  that 
the  alleged  offer  to  Goodman  did  not  take  place  until  the  early 
spring  of  1938«  Albert  J,  ielsberg,  who  was  acting  for  the 
First  National  Bank  in  liquidating  certain  collateral,  including 
the  securities  in  question,  testified:  "Johnson  [assistant  vice 
president  of  the  bank]  and  I  offered  to  sell  it  to  the  Continental 
Bank,  who  had  held  some  of  this  same  stock,  and  they  were  not 
interested  at  that  time.  Then  we  offered  it  to  McLennan,  who 
was  interested  at  that  time,  but  did  not  have  the  funds,  and  we 
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-  both  Johnson  and  I  -  negotiated  with  him  from  time  to  time 
until  he  actually  acquired  the  interest.  We  had  our  first 
negotiations  with  McLennan  in  1933  [they  were  then  connected 
with  Foreman-State  National  Bank],  sometime  after  we  had 
acquired  the  collateral  from  Goodman.  In  substance, we  told 
him  that  we  had  acquired  this  Goodman  interest  and  that  we 
were  liquidating  all  of  the  various  assets  we  had,  and  would 
he  be  interested,  and  we  offered  it  at  a  price  of,  I  believe, 
$5,000.  He  did  not  accept  it  at  that  price  in  the  first  in- 
stance. Some  time  later  he  made  various  inquiries  of  Johnson 
and  others  at  the  bank,  but  did  not  have  the  funds  at  that 
time.  I  had  talked  to  McLennan  at  various  times,  because  I 
saw  him  in  connection  with  the  South  Water  Market.  He  would 
always  ask  whether  that  [the  securities  in  question]  was  still 
available.  I  stated  it  was  still  there.  He  wanted  to  know 
whether  the  price  had  changed  any,  because  there  were  some 
redemptions.  1  told  him  he  would  have  to  talk  to  Johnson 
about  the  price,  1  knew  what  the  price  was  in  the  first 
instance  and  there  were  various  negotiations  with  him  until 
he  finally  made  the  deal  with  Johnson  sometime  in  1938. w  The 
evidence  is  conclusive  that  while  McLennan  was  negotiating 
for  the  securities  in  question  over  a  period  of  years, 
commencing  in  1933,  during  all  of  that  time  any  person  who 
was  willing  to  pay  the  price  requested  by  the  banks  might 
have  purchased  the  securities.  Johnson  further  testified 
that  in  March  of  1938  the  First  National  Bank  again  had  nego- 
tiations with  McLennan  in  reference  to  the  securities  and 
that  the  latter  then  stated  "that  he  would  not  pay  more  than 
$4,000  for  it,  and  if  we  cared  to  accept  that  amount  he  would 
arrange  to  buy  it.H  On  June  1J>,  1938,  McLennan  purchased  the 
securities  in  question  for  $4,000,  paying  $1,000  in  cash  and 
giving  a  note  for  the  balance,  payable  in  six  months.  The 
note  was  not  paid  in  full  when  it  became  due  but  it  was 
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partially  paid  and  renewed  and  was  finally  paid  in  full  on  March 
25#  1939.  Had  McLennan  been  buying  the  securities  for  Goodman 
it  would  have  been  unnecessary  for  him  to  give  his  note  for  the 
unpaid  balance  and  afterwards  renew  it  because,  according  to 
petitioner's  theory,  he  stood  ready  to  repay  McLennan  the  entire 
purchase  price  paid  for  the  securities.  There  is  no  doubt  that 
McLennan  purchased  the  securities  in  question  on  June  15,  1938, 
yet,  Lederer  testified  that  when  they  met  McLennan  and  Goodman 
on  Michigan  avenue  at  the  end  of  the  summer  or  the  beginning  of 
the  fall  of  19 ^8  McLennan  saidt  "We  are  going  to  be  good  friends 
again  now.  In  fact,  I  am  going  to  buy  some  of  Ben's  stock  from 
the  bank  for  him,"  and  Schoen  testified  that  McLennan  said,  "I  am 
buying  his  stock  *  *  •  for  him."  On  September  30,  1938,  McLennan 
wrote  to  Weisberg  and  offered  to  sell  him  a  one-half  interest  in 
the  securities  in  question  for  one-half  of  the  price  he  paid  for 
the  securities,  or,  in  the  alternative,  he  offered  to  give  Weis- 
berg a  one-quarter  interest  in  the  securities  on  account  of  ser- 
vices previously  rendered  by  Weisberg  "in  various  real  estate 
problems,"  Weisberg  elected  to  accept  a  one-quarter  interest 
in  the  securities  and  the  written  assignment  of  a  one-fourth 
interest  to  Weisberg,  signed  by  McLennan,  dated  May  18,  1939, 
is  a  part  of  the  record.  As  respondent  argues:  "McLennan  gave 
to  Weisberg  a  one-quarter  interest  in  the  security  without  re- 
ceiving a  penny  for  it  and  petitioner  sought  to  persuade  the 
court  and  Jury  that  when  he  did  so  he  knew  that  the  security 
did  not  belong  to  him  but  belonged  to  Goodman. n 

The  amended  petition  alleges  that  petitioner  made  no 
effort  to  purchase  the  said  securities  directly  from  the  First 
National  Bank  because  he  relied  upon  McLennan' s  agreement  to 
purchase  the  securities  for  petitioner.  It  is  pertinent, 
therefore,  to  examine  into  petitioner's  actions,  positive 
and  negative,  that  bear  upon  that  subject*  Goodman  was  a 
business  man.  There  is  no  evidence  that  at  any  time  during 
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the  period  of  years  that  the  banks  held  the  securities  and  were 
ready  and  willing  to  sell  them,  Goodman  or  anyone  on  his  behalf 
made  any  effort  to  purchase  these  securities  from  the  banks*  In 
fact,  Johnson  testified:  "I  never  had  any  negotiations  with  B» 
K»  Goodman  with  respect  to  the  purchase  of  it."  There  is  no  evi- 
dence to  show  that  after  the  alleged  agreement  Goodman  made  any 
effort  to  obtain  the  securities  from  McLennan  or  that  he  made  any 
inquiries  as  to  the  status  of  the  securities,  although  eighteen 
months  elapsed  between  the  time  of  the  alleged  agreement  and 
McLennan' s  death.  TSfhile  petitioner  could  not  testify  to  conver- 
sations he  had  with  McLennan,  if  he  had  any,  still,  if  there  were 
any  letter,  note  or  memorandum  that  bore  upon  the  subject  and 
that  passed  between  him  and  McLennan,  such  evidence  would  have 
been  competent.  The  record  is  silent  as  to  whether  he  ever  con- 
ferred with  anyone  at  the  bank  to  ascertain  if  a  sale  had  been 
consummated,,  So  far  as  the  record  shows,  for  at  least  one  year 
after  the  death  of  McLennan,  which  occurred  eighteen  months  after 
the  alleged  contract  was  made,  Goodman  made  no  inquiries  of  the 
bank  in  respect  to  the  securities.  According  to  the  testimony 
of  Schoen  and  Lederer,  McLennan  stated  that  he  and  Goodman  were 
working  together;  whleh,  if  true,  would  certainly  hsve  created 
a  situation  that  would  have  given  Goodman  ample  opportunity  tc 
inquire  of  McLennan  about  the  securities  during  the  latter 's 
lifetime,  Lederer  testified  that  a  few  days  after  McLennan' s 
death  he  went  to  Goodman's  office  and  called  his  attention  to 
the  death  of  McLennan,  and,  strangely  indeed,  reminded  Goodman 
of  the  alleged  conversation  on  Michigan  avenue.  Schoen  testi- 
fied that  he  talked  with  Goodman  about  that  conversation,  in 
Goodman's  office,  "maybe  the  last  part  of  19 39  or  the  first 
part  of  194-0,"  Goodman  testified  that  he  first  learned  in 
\ugust  or  September,  1940,  which  was  two  and  one-half  years 
after  the  alleged  agreement  was  made,  and  a  year  after  the 
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death  of  McLennan,  that  McLennan  had  purchased  "the  certificates 

in  controversy  here,"  and  he  further  testified  as  to  how  he 

learned  that  fact.  He  states  that  in  August  or  September,  1940, 

he  called  Charles  Aaron,  attorney  for  the  First  National  Bank, 

and  "I  asked  Aaron  what  price  the  bank  would  take  for  my  interest 

in  the  South  Water  Market  which  I  had  given  to  the  bank  previously* 

would 
He  told  me  he  would  find  out  how  much  the  bank  wanted  for  it  and/ 

let  me  know,  I  did  not  hear  froa  him  for  two,  three  or  four  days* 
The  conversation  was  my  asking  him  how  much  the  bank  would  want  and 
he  telliag  me  he  would  let  me  know  as  soon  as  he  took  it  up  with 
the  bank.  Be  called  me  two,  three  or  four  days  later  and  told  me 
he  was  surprised  to  hear  that  the  bank  had  already  sold  my  stocks 
that  I  had  owned  and  had  sold  it  to  McLennan  just  before  McLennan 
died."  Thus  it  appears  from  his  own  testimony  that  he  called  the 
bank,  not  to  ascertain  whether  McLennan  had  purchased  the  securi- 
ties, and,  if  so,  when,  and  at  what  price,  but  to  find  out  what 
price  the  bank  would  take  for  the  securities.  It  would  appear 
from  petitioner's  testimony  that  when  he  spoke  to  Mr.  Aaron  he 
did  not  have  in  mind  the  alleged  agreement  that  he  claims  he  had 
with  McLennan  in  reference  to  the  securities.  The  petition  alleges 
that  Goodman  performed  his  part  of  the  contract  by  May,  1938,  when 
the  law  suit  was  settled.  McLennan  lived  for  fifteen  months  there- 
after, yet  there  Is  not  a  fact  or  a  circumstance  in  the  case  te 
show  that  Goodman  ever  inquired  of  McLennan  during  the  said  period 
of  time  whether  the  latter  had  discharged  his  obligations  under 
the  alleged  agreement* 

The  jury,  who  saw  and  heard  the  witnesses,  found  by  their 
verdict  that  they  did  not  believe  petitioner's  evidence  as  to 
the  alleged  agreement*  The  able  and  experienced  judge  who  tried 
this  case,  when  he  denied  petitioner's  motion  for  a  ne?;  trial, 
said:  "I  think  It  is  a  very  fair  verdict." 

Petitioner  contends  that  the  "court  erred  in  treating  the 
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petition  *  *  *  as  a  common  law  claim  or  demand  against  said  estate 
of  Hugh  McLennan;  and  erred  in  overruling  the  petitioner's  objec- 
tions to  impaneling  a  jury  and  the  submission  of  the  issues  to 
such  jury  in  said  case;  and  erred  in  entering  a  common  law  judg- 
ment on  the  verdict  so  returned  by  the  jury.  A.  The  petition 
#  #  -*  does  not  constitute  a  claim  against  the  estate  of  Hugh 
McLennan  under  Article  XVII  of  the  Probate  Act  and  the  provision 
under  said  Article  XVII  for  a  jury  at  the  demand  of  any  interested 
person  does  not  apply  to  this  case.  *  *  *  C»  The  *  *  *  Court  erred 
in  conducting  these  proceedings  as  an  action  at  law  for  the  enfor- 
cement of  a  common  law  eause  of  action  and  the  judgment  entered 
herein  by  the  court  was  clearly  erroneous  and  the  verdict  returned 
by  the  jury  finding  the  issues  for  the  respondent  was  likewise 
erroneous  or  void," 

Respondent  filed  a  demand  for  a  jury  trial  and  petitioner 
objected  to  the  impaneling  of  a  jury  and  the  submission  of  the 
issues  to  a  jury  "for  the  reason  that  the  same  is  illegal  and 
without  authority  of  law."  The  trial  court  overruled  the  objec- 
tion and  a  jury  was  impaneled.  The  counsel  then  addressed  the 
jury  "and  thereafter  &  short  recess  was  had,  and  the  jury  retired 
to  the  jury  room,  and  the  following  had  out  mat  of  the  presence 
of  the  jury:  Mr.  Leeming  [attorney  for  respondent]:  Before  the 
jury  is  called  in,  I  think,  if  the  court  please,  that  we  hare 
generally  agreed  on  the  fact  that  the  issues  may  be  submitted 
to  the  jury  simply  to  find  the  issues  in  favor  of  the  petitioner 
or  in  favor  of  the  respondent,  eliminating  from  putting  before 
the  jury  the  question  of  accounting.  In  the  event  they  should 
find  in  favor  of  the  petitioner,  then  there  will  be  certain 
figures  to  get  up  as  to  payments  on  the  certificates  and  so 
forth,  and  Interest  on  the  note.  It  seemed  to  us,  if  it  meets 
with  your  Honor's  approval,  that  that  could  rery  well  be  submitted 
to  the  court,  either  by  stipulation  or  by  evidence,  if  necessary, 
and  I  doubt  very  much  if  evidence  will  be  necessary.  The  Court: 
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You  do  not  dispute  the  figures?  Mr.  Leeming:  That  is  right, 
neither  of  us  will  dispute  the  figures  of  the  Bank  in  the  event 
it  should  become  material,  the  issue  being  submitted  in  that 
manner.  That  is  our  agreement,  that  if  it  should  be  submitted 
in  that  manner,  it  would  be  without  prejudice  to  the  right  of 
either  party  to  request  special  findings,  if  he  should  see  fit 
to  do  so,  except  as  to  the  amount  involved.  The  only  issue  that 
would  be  submitted  would  be  that  relating  to  the  finding  of  the 
issues,  and  not  as  to  the  accounting,  Mr*  Mclnerney  [attorney 
for  petitioner]:  It  is  further  agreed,  as  I  understand  it,  and 
the  record  may  show,  that  whatever  the  amount  is,  we  have  tendered 
that  amount  and  continue  to  make  the  tender  good,  and  that  the 
verdict  will  be,  if  there  is  a  verdict,  that  the  property  be 
surrendered  upon  payment  of  whatever  he  paid  for  the  stock,  plus 
whatever  interest  charges.  Mr.  Leeming:  Yes,  I  think  there  is 
no  objection  to  that.  You  understand  the  statement  that  I  made 
is  proper  and  is  agreeable  to  both  parties?  Mr.  Mclnerney:  Yes, 
that  is  agreeable.  The  Court:  All  right,  bring  out  the  jury* 
(Whereupon  the  jury  resumed  their  seats  in  the  jury  box.)"  In 
view  of  the  foregoing  agreement  of  the  counsel  made  in  open 
court  it  would  seem  that  petitioner  waived  his  objection  to  a 
trial  by  jury. 

In  Hansen  v.  Swartz.  34J>  111.  609,  the  construction  of 
sections  81  and  82  of  the  Administration  Act,  as  amended  in 
1925,  was  involved,  and  the  court  said  (p.  ©13): 

"Sections  81  and  82  of  the  Administration  act  before  their 
amendment  in  1925  created  a  right  of  reaching  property  which  had 
been  plaeed  by  the  deceased  in  his  lifetime  in  the  possession  of 
the  party  charged,  and  the  remedy  did  not  extend  to  the  deter- 
mination of  a  contested  right  or  title  to  the  property  because 
no  provision  was  made  for  the  trial  by  jury,  without  which  no 
man  can  be  deprived,  constitutionally,  of  his  property.  (Sullivan 
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v.  Areola  State  Bank.  314  111.  40,-  Martin  v.  Martin.  170  id.  18; 
Dinsmoor  v.  Bressler.  164  id*  211$  Tappy  v.  Kllpa trick.  337  id, 
600.)  By  the  amendment  (Laws  of  192|>,  pp.  1,  2,)  the  remedy  was 
extended  to  property  belonging  to  the  'executor  or  administrator 
of  the  estate  of  any  deceased  person,1  and  power  was  conferred 
on  the  court  to  determine  »all  controverted  questions  of  title 
and  claims  of  adverse  title  and  to  determine  the  right  ef 
property1  by  a  trial  by  jury  upon  the  demand  of  either  party, 
(Johnson  v.  Nelson.  341  111.  119.)" 

The  court  held  (p.  617):  "The  trial  in  the  circuit  court 
was  de  novo,  and  the  court  erred  in  overruling  the  demand  for  a 
jury.  If  on  the  remandment  of  the  cause  either  party  demands  a 
jury  trial  it  should  be  allowed."  See,  also,  In  re  Est,  of  YlncesP 
267  111.  App,  483,  deeided  by  this  Division  of  the  court. 

Section  186  of  the  present  Illinois  Probate  Act  (ch.  3,  par. 
338,  111,  Rev,Stat.  1943)  provides:   "Upon  the  demand  of  any  party 
to  the  proceeding  questions  of  title,  claims  of  adverse  title,  and 
the  right  of  property  shall  be  determined  by  a  jury."  Under  sec- 
tions 81  and  82  of  the  old  Administration  Act  it  was  frequently 
held  that  the  Probate  court  could  not  hail  persons  into  that  court 
and  dispose  of  their  rights  without  giving  them  a  trial  by  jury, 
where  such  persons  claimed  ownership  in  the  property  In  question; 
that  to  permit  such  procedure  would  be  an  infringement  of  the  con- 
stitutional rights  of  the  parties  to  have  the  question  of  owner- 
ship determined  by  a  jury.  See  Bates  v.  Luta.  220  111,  App.  5>4> 
60,  61;  In  re  Est,  of  Vines  a.  SUfirjL;  Hansen  v.  Swarfo,  9ttpra; 
Sullivan  v.  The  Areola  State  Luak«  314  111.  40 « 

The  petitioner  in  this  case  prays  for  an  order  authorizing 
and  directing  the  executrix  to  turn  over  to  him  the  certificates 
and  shares.  The  substance  of  the  petition,  regardless  of  its  form, 
is  a  reclamation  petition  and  the  right  to  the  possession  of  the 
property  sought  to  be  reclaimed  is  the  real  question  involved  in 
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the  case.  Cases  cited  by  petitioner  that  do  not  involve  questions 
of  right  to  possession  of  property  are  not  in  point.  Undoubtedly 
there  are  proceedings  in  the  Probate  court  where  there  is  no  right 
to  a  trial  by  jury.  Even  if  it  could  be  considered  that  the  instanl 
petition  was  in  the  nature  of  an  equitable  proceeding,  chancellors 
have  a  discretionary  power  to  direct  that  issues  be  tried  by  a  ."jury, 
Section  63  of  the  Civil  Practice  Act  (ch.  110,  par.  187,  111.  Rev. 
Stat.  1941)  provides:  "Subject  to  rules  providing  otherwise,  the 
court  may  in  its  discretion  direct  an  issue  or  issues  to  be  tried 
by  a  jury,  whenever  it  shall  be  judged  necessary  in  any  cause  in 
equity  pending  therein.  In  all  other  cases  in  equity,  the  mode  of 
trial  shall  be  the  same  as  has  been  heretofore  practiced  in  courts 
of  chancery,, M  The  decretal  order  entered  recites: 

"1.  The  motion  of  the  petitioner,  B«  K.  Gjodman,  for  a  new 
trial  in  this  cause  be  and-  the  same  is  hereby  overruled  and  a  new 
trial  denied; 

n2.  The  motion  of  the  petitioner,  Bo  K.  Goodman,  in  arrest 
of  judgment  be  and  the  same  is  hereby  overruled; 

M3«  That  the  petitioner,  B,  K.  Goodman,  take  nothing  by 
his  suit  and  that  the  respondent,  Katherine  Howell  McLennan, 
Executrix  go  hence  without  day,  and  that  the  respondent^  Katherine 
Howell  McLennan,  Executrix,  do  have  and  recover  of  and  from  the 
petitioner,  B.  K.  Goodman,  her  costs  as  taxed  by  the  Clerk  of 
this  Court,  and  have  execution  therefor; 

"4.  That  the  petition  of  B.  K.  Goodman  as  originally  filed 
in  the  Probate  Court  of  Cook  County,  Illinois,  and  as  amended  and 
as  filed  herein,  be  and  the  same  is  hereby  dismissed," 

Therefore,  if  the  petition  be  regarded  as  in  the  nature  of 
a  quasi  equitable  proceeding  the  counsel  agreed  to  have  the  issue 
of  the  alleged  agreement  submitted  to  the  jury,  the  accounting  to 
be  determined  by  the  court,  if  the  jury  foitnd  for  petitioner,  and 
the  trial  court,  in  effect,  adopted  the  finding  of  the  jury  and 
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dismissed  the  petition. 

Petitioner  contends  that  the  testimony  of  Weisberg  and  the 
two  exhibits  admitted  in  evidence  in  connection  with  his  testimony 
were  incompetent  and  immaterial  evidence  and  prejudicial  to  the 
rights  of  petitioner.  The  reeord  shows  that  the  only  specific 
objection  made  to  the  testimony  was  that  petitioner  objected  "to 
any  dealings  that  he  [McLennan]  had  after  the  purchase,"  The 
argument  made  is  that  "the  statements  and  acts  of  McLennan  in  the 
exercise  of  claimed  ownership  do  not  belong  to  such  elass  of 
declarations  of  deceased  persons j  nor  can  they,  by  any  stretch 
of  the  imagination  be  brought  within  the  rule  of  statements  or 
acts  done  as  part  of  the  res  gestae."   The  specific  objection 
made  by  petitioner's  counsel  to  the  evidence  had  no  merit  and  we 
might  dispose  of  the  instant  contention  upon  that  ground.  Respond- 
ent denied  that  there  was  an  agreement  and  the  evidence  was  offered 
as  a  circumstance  tending  to  show  that  after  the  time  of  the  alleged 
agreement  and  the  purchase  of  the  securities  McLennan  continued  to 
exercise  acts  of  ownership  of  the  securities.  The  evidence  was 
competent.  See  Abend  v,  Mueller ,  11  111,  App,  257,  259,  260$ 
Jones  v,  Taylor f  261  111.  App.  403,  4l5j  Fyffe  v.  Fvffe,  106 
111.  646,  648,  64Q5  Martin  v.  Martin.  174  111.  371,  374,  and 
cases  cited  therein.  Petitioner,  while  insisting  that  he  makes 
out  a  case  by  evidence  as  to  alleged  oral  statements  of  McLellan, 
strenuously  contends  that  the  estate  has  no  right  to  introduce  in 
evidence  statements  and  acts  of  MeLellan  that  tend  to  rebut  the 
alleged  agreement.  If  petitioner's  view  of  the  law  is  30und,  then 
the  estate  of  McLennan  has  little,  if  any,  opportunity  to  defend 
itself  against  the  instant  claim. 

The  contention  of  petitioner  that  the  court  erred  in  refusing 
to  give  to  the  Jury  an  Instruction  offered  by  him  Is  without  merit. 
The  instruction  commences  with  the  following  words:  HIt  is  not 
necessary  that  the  agreement  in  question  in  this  case  be  in 
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writing,  *  *  *"  This  language  assumes  that  there  was  an  agree- 
ment, and  the  vital  question  in  the  case  was,  Was  there  an 
agreement?  Moreover,  the  court  instructed  the  jury,  at  the 
request  of  petitioner,  as  follows:  "If  the  jury  believe  from 
the  evidence  that  McLennan  entered  into  a  legal,  valid  and 
binding  agreement  with  Goodman  to  purchase  the  property  in 
question  for  Goodman,  then  such  agreement  need  not  be  in 
writing," 

Satisfied,  as  we  are,  that  the  verdict  of  the  jury 
and  the  decretal  judgment  are  just,  and  in  accordance  with 
the  evidence  and  the  law,  the  decretal  judgment  of  the 
Circuit  court  of  Cook  county  is  affirmed. 

DECRETAL  JUDGMENT  AFFIRMED. 

Friend,  P,  J.,  and  Sullivan,  J.,  concur. 
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MR.  JUSTIC^&ANLAN  DELIVERED  THE  OPINION  OP  THE  COURT, 

plaintiff ,  beneficiary  in  a  policy  issued  by  defendant, 
sued  to  recover  the  additional  double  indemnity  benefits  of 
$3,000  on  the  life  of  William  J,  Kropaeek,  her  brother.  The 
policy  was  in  force  at  the  time  of  his  death  and  defendant 
paid  its  face  value,  $3,000.  A  jury  returned  a  verdict  find- 
ing the  issues  for  plaintiff  and  assessing  her  damages  at 
$3>157«   Defendant  appealed  from  a  judgment  entered  upon 
that  verdict.  We  reversed  the  judgment  and  remanded  the 
cause  for  a  new  trial  upon  the  ground  that  the  verdict  of 
the  jury  was  manifestly  against  the  weight  of  the  evidence 
and  therefore  the  trial  court  erred  in  denying  defendant's 
motion  for  a  new  trial.  Thereafter  there  was  a  second  trial 
of  the  cause  and  a  jury  returned  a  verdict  for  plaintiff  in 
the  sum  of  $3,000,  with  interest  and  costs.  Defendant  appeals 
from  a  judgment  entered  upon  the  verdict.  Plaintiff  has  not 
filed  a  brief  in  this  court. 

The  double  indemnity  clause  of  the  policy,  upon  which 
plaintiff's  claim  is  based,  provides: 

"The  double  indemnity  *  *  *  shall  be  payable  upon 
receipt  of  due  proof  that  the  death  of  the  Insured  resulted 
directly  and  independently  of  all  other  causes  from  bodily 
injury  effected  solely  through  external,  violent  and  acci- 
dental means  *  *  *. 

"Double  Indemnity  shall  not  be  payable  if  the  Insured's 
death  resulted  from  self-destruction,  whether  sane  or  insane 
*  *  *;  or  directly  or  indirectly,  from  infirmity  of  mind  or 
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body,  from  illness  or  disease  *  *  *,« 

Defendant  admitted  that  the  policy  was  in  force  at  the 
time  of  the  death  of  Kropacek  and  also  admitted  the  fact  of 
his  death.  As  the  face  value  of  the  policy,  $3,000,  was  paid 
by  defendant  to  plaintiff,  only  the  double  indemnity  provi- 
sion of  the  policy  is  involved  in  this  appeal* 

The  death  certificate  showed  that  the  insured  died  ©n 
December  27,  1937  >  of  "a  crushing  injury  to  the  head"  as  the 
result  of  a  "fall"  or  "jump"  from  an  archway  window  on  the 
third  floor  of  the  Peoples  Hospital  to  the  sidewalk  below. 
The  hospital  is  located  on  Cermak  road  (22d  street)  and 
Archer  avenue,  Chicago,  In  plaintiff's  statement  of  claim 
it  is  alleged:  "On  or  about  December  27,  1937,  while  said 
policy  was  in  full  force  and  effect,  said  insured  received 
personal  injuries  through  external,  violent  and  accidental 
means,  to-wit:  by  accidental  fall  three  stories  from  a 
fire-escape  to  the  ground. "  Defendants  answer  to  the  fore- 
going, in  its  pleading,  is  as  follows:  "The  defendant  denies 
that  said  death  was  the  result  of  external,  violent  and  acci- 
dental means  and  in  particular  denies  that  said  death  was  the 
result  of  an  accidental  fall  from  a  fire-escape  and  avers  that 
said  death  resulted  from  self-destruction  while  said  insured 
was  sane  or  insane  and,  hence,  was  not  a  death  within  the 
meaning  of  the  double  indemnity  provisions  of  said  policy  or 
contract  upon  which  the  plaintiff  sues."  After  the  verdict 
on  the  first  trial  plaintiff  was  allowed  to  amend  her  pleading 
by  striking  the  words, "by  accidental  fall  three  stories  from 
a  fire-escape  to  the  ground,"  and  to  insert  in  place  thereof 
the  words, "by  accidental  death  immediately  caused  and  re- 
sulting from  a  crushed  head  accidentally  received  and  suffered 
and  not  self-inflicted  while  sane  or  insane." 

Defendant  contends  that  the  only  reasonable  inference 
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from  the  evidence  is  that  the  insured,  while  confined  on  the 
third  floor  of  a  hospital,  suffering  from  a  depressed  mental 
state,  conducive  to  suicide,  came  to  his  death  from  a  crushing 
injury  to  his  head  after  he  had  jumped  from  the  third  floor  of 
the  hospital,  dressed  in  his  hospital  nightgown,  to  a  point 
fourteen  feet  off  from  the  building  line  to  the  sidewalk  pave- 
ment below,  on  22d  street,  and  that  the  trial  court  should  have 
directed  a  verdict  for  defendant.  While  this  contention  is 
very  forcibly  argued,  we  have  concluded  that  it  cannot  be  sus- 
tained. But  defendant  raises  another  contention  that  is  clearly 
a  meritorious  one,  viz.,  that  the  trial  court  erred  in  overruling 
its  motion  for  a  new  trial  as  the  verdict  was  against  the  manifest 
weight  of  the  evidence. 

We  will  briefly  state  material  evidence  in  the  case  that 
bears  upon  the  controlling  question,  Did  the  insured's  death 
result  from  self-destruction,  whether  sane  or  insane? 

Frederick  Charles  Francis  testified  that  he  was  the 
manager  of  mail  and  express  traffic  of  the  Chicago,  Rock  Island 
and  Pacific  Railroad  and  that  the  deceased  had  been  working  in 
his  department  since  1921j  that  in  December,  1937*  he  sent  the 
deceased  to  Omaha  on  business  for  the  company;  that  the  deceased 
was  taken  ill  there  and  was  unable  to  stay  the  number  of  days 
necessary  to  do  his  work;  that  on  the  evening  of  December  23> 
1937*  ae  went  to  the  home  of  the  deceased  and  talked  with  the 
latter,  who  was  then  in  bed;  that  he  sat  down  by  the  bedside 
and  asked  him  about  his  trip  to  Omaha  and  Kropacek  told  him  he 
had  been  taken  ill  in  Omaha,  had  consulted  a  doctor,  and  that 
he  decided  to  go  home  and  left  Omaha  that  evening;  that  the 
deceased  "said  he  wanted  to  talk  to  me  because  he  had  something 
on  his  mind.  I  asked  him  if  it  wa»  in  connection  with  his  work 
at  the  office  and  he  said,  'No,  nothing  like  that.1  S©  I  asked 
him  what  it  was.  And  he  said,  Well,  I  can't  tell  y©u.»  And  I 
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said,  'Why  can't  you  tell  me?*  He  said,  'I  can't  tell  anybody.8 
So,  I  asked  couldn»t  he  tell  his  brother  or  mother  or  sister. 
He  said,  no,  he  couldn't  tell  anybody  but  it  was  something  that 
was  bothering  him  and  on  his  mind;"  that  he  advised  the  deceased 
to  send  for  the  priest  and  have  a  talk  with  him,  and,  if 
possible,  tell  him  what  was  the  trouble,  and  the  deceased  said 
that  was  a  good  idea;  that  he  said  to  the  deceased:  "Probably 
by  next  Monday  you  will  be  able  to  come  back  to  the  office,"  te 
which  the  deceased  replied:   "No,  I  will  never  be  back,  *  *  * 
No,  I  am  through  and  will  never  be  back,"  and  he  tapped  his 
heart  and  said,  "My  ticker; "  that  the  deceased  said  "he  seemed 
to  see  all  humanity  passing  in  review  before  him  like  starting 
from  Adam,  they  would  start  from  the  left  and  come  down  in  front 
of  him  and  disappear  into  oblivion  on  the  right.  I  thought  that 
was  just  a  hallucination  he  had.  He  was  rather  depressed," 

Roland  P.  Maekay  testified  that  he  was  a  physician  and 
specialized  in  diseases  of  the  mind;  that  he  graduated  in  1925 
and  spent  a  year  as  an  interne  at  the  Henry  Ford  Hospital  in 
Detroit,  from  192?  t©  1926;  that  he  spent  the  next  three  years 
as  a  Fellow  in  Neurology  and  Psychiatry  at  the  Mayo  Foundation, 
at  Rochester,  Minnesota;  that  in  1929  he  came  to  Chicago  and 
has  been  specializing  in  nervous  and  mental  diseases  since  that 
time;  that  he  is  an  Associate  Professor  of  Neurology  at  the 
University  of  Illinois;  that  on  the  day  befere  the  death  of 
Kropacek  he  was  called  to  the  Kropacek  home;  that  he  made  an 

examination  of  Kropaeek;  that  there  were  present  at  the  exami- 
nation two  or  three  brothers  of  the  deceased,  his  mother,  and 
two  or  three  women;  that  in  addition  to  making  a  physical 
examination  of  the  deceased  he  talked  with  him  and  asked  hla 
a  great  many  questions  about  his  state  of  mind;  that  after  he 
had  examined  and  talked  with  the  deceased  he  made  his  diagnosis, 
which  was  that  the  deceased  was  in  a  severe  state  of  agitated 
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depression;  that  the  deceased  was  crying  and  moaning,  wringing 
his  hands,  and  saying  that  he  was  finished,  that  there  was  not 
any  hope  in  life  for  him  and  he  wanted  to  do  away  with  himself 
and  he  could  not  see  any  reason  for  living  any  longer;  that 
the  deceased  was  pacing  up  and  down  the  floors  wringing  his 
hands  and  bemoaning  his  fate;  that  the  witness  was  asked  to 
see  the  deceased  by  Dr.  N,  C#  Gilbert,  who  had  already  seen 
the  deceased  and  recognized  that  it  was  a  mental  case,  and  he 
asked  the  witness  to  see  the  deceased  because  the  witness  made 
a  specialty  of  mental  cases;  that  the  witness  recommended  to 
the  relatiTes  that  the  deceased  be  put  either  in  the  Psycho- 
pathic Hospital  or  in  a  private  hospital  for  the  care  of  mental 
conditions;  that  he  was  very  explicit  in  telling  the  relatives 
the  dangers  in  the  case;  that  he  told  the  relatives  that  if 
they  could  not  get  him  into  the  Psychopathic  Hospital  he  should 
be  taken  to  Mercyville,  which  is  an  institution  for  the  care  of 
patients  who  are  depressed;  that  the  deceased  was  not  suffering 
from  physical  disease  in  the  body  but  was  suffering  from  a 
disease  of  the  mind;  that  it  was  a  definite  mental  disease 
that  required  months  before  it  disappeared;  that  the  deceased 
"was  pacing  up  and  down  the  floor,  wringing  his  hands  without 
any  reason  and  running  his  fingers  through  his  hair,  saying  ho 
was  done  for  and  there  wasn't  any  hope  for  him  and  expressing 
a  desire  to  do  away  with  himself »  Those  are  not  normal  things 
for  people  to  do  and  when  a  man  does  that  we  call  it  agitated 
depression*"  Upon  cross-examination  the  witness  stated  that 
"there  was  no  question  of  the  diagnosis  or  recommendation  and 
I  didn't  call  in  any  other  neurologist.  •  •  *  The  only  diagnosis 
1  had  to  make  was,  is  this  man  dangerous  to  himself  or  others? 
There  was  no  doubt  about  it.  The  relatives  knew  that  or  they 
would  not  have  had  me  there.  It  was  perfectly  obvious  on 
examination  that  this  man  was  in  need  of  hospital  care;"  that 
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the  family  paid  him  ten  dollars  for  the  examination.  Upon 
redirect  the  witness  ftateti  that  "these  other  men  were  in  the 
room  trying  to  calm  him  and  keep  him  quiet  and  make  him  be 
still  and  holding  on  to  him  to  restrain  him.  When  I  came  in 
he  was  in  this  agitated  state.  Unless  somebody  held  him  every 
minute  he  was  walking  up  and  down  the  floor  and  not  remaining 
in  bed  as  these  relatives  thought  he  should." 

Jeanne  Adams,  a  witness  called  on  behalf  of  plaintiff, 
in  rebuttal  testified  that  at  the  time  in  question  she  was  the 
superintendent  ef  nurses  at  the  Peoples  Hospital;  that  she 
talked  with  Kropacek  for  the  purpose  of  trying  to  find  out 
what  was  really  wrong  with  him  because  he  did  not  seem  to  be 
actively  ill;  that  Kropacek  said  to  her,  "Oh,  if  I  had  a  gun 
I  would  shoot  myself;"  that  he  said  he  was  depressed,  that  "life 
wasn't  sweet  enough  for  him  anymore  or  something  to  that  effect." 

Joseph  Kropacek,  a  brother  of  the  deceased,  called  as  a 
witness  by  defendant,  was  a  reluctant  witness  but  he  was  forced 
to  make  admissions  that  supported  defendant's  theory  as  t©  the 
mental  condition  of  the  deceased  prior  to  his  death.  He  testi- 
fied that  the  deceased  told  him  that  he  bad  not  slept  fer 
several  weeks,  ^sked  if  he  had  not  stated  at  the  coroner's 
inquest  held  the  day  after  his  brother's  death,  "1  would  say 
that  he  lost  his  mind,  and  the  last  couple  of  days  he  wasn't 
himself,"  he  answered,  "I  might  have  said  it,"  but  that  he 
was  all  excited  after  the  death  of  his  brother.  The  witness 
further  testified  that  on  the  day  before  the  deceased  died 
the  latter  came  downstairs  and  stated  that  he  was  going  out. 
"Q.  What  did  he  say?  A.  He  just  said  he  was  going  out,  and 
I  didn't  consider  -  well,  I  did  know  he  was  mentally  upset  at 
that  time.  *  *  *  I  just  asked  him  to  come  upstairs  and  of 
course  I  will  say  he  was  in  no  condition  to  run  outside. " 
The  witness  further  testified  that  upon  the  day  the  deceased 
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eame  back  from  Omaha  he  said,  "Joe,  will  you  get  me  my  gun;" 
that  he  stuck  pretty  close  to  the  deceased  after  he  came  back 
from  Omaha;  that  he,  the  witness,  knew  Dr.  Mackay  was  a  special- 
ist in  nervous  diseases  when  he  called  him  to  see  his  brother. 

The  clinical  record  of  the  hospital,  introduced  by  plain- 
tiff, shows  the  following  notation,  made  by  one  of  the  nurses, 
"Talk  peculiar. n 

Defendant  offered  in  evidence  certain  photographs  of  the 
Peoples  Hospital,  These  photographs  and  certain  other  evidence 
show  that  the  hospital  is  a  four-story  building  that  faces  north 
on  Cermak  road,  or  22d  street;  that  on  the  third  floor  is  a 
corridor  which  opens  out  onto  a  porch  that  covers  the  entire 
east  end  of  the  building;  that  the  porch  is  about  eight  feet 
in  width  and  has  a  floor  of  corrugated  or  rough  steel  "with 
notches  in  it;"  that  it  has  a  fire  escape  at  the  south  end  and 
an  archway  window  at  the  north  end;  that  the  bottom  ledge  of 
the  archway  window  is  three  feet,  three  or  four  inches,  from 
the  floor  of  the  porch;  that  the  concrete  block  ?/hich  forms 
the  bottom  of  the  archway  window  ledge  is  fourteen  inches 
across;  that  the  distance  from  the  bottom  of  the  archway  window 
to  the  sidewalk  below  is  thirty  feet,  two  inches;  and  that  the 
width  of  the  sidewalk  directly  opposite  the  archway  window,  on 
the  22d  street  or  Cermak  road  side,  is  sixteen  feet,  four  or 
five  inches.  The  evidence  shows  that  a  nurse  who  came  on  duty 
at  7  o'clock  Monday  morning, the  day  after  he  was  admitted,  saw 
the  patient  shortly  afterward  in  his  bed  in  his  room,  located 
on  the  third  floor  and  in  the  middle  of  the  hospital.  A  few 
minutes  later  he  was  missed  from  his  room  and  his  body  was 
found  by  the  hospital  janitor  in  front  of  the  hospital  on  the 
sidewalk  of  22d  street  at  a  point  fourteen  feet  and  two  inches 
out  from  the  building  line  and  directly  opposite  the  third 
floor  porch  window  or  archway  on  the  east  side  of  the  hospital. 
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Be  was  dressed  in  his  hospital  nightgown.  The  body  was  no 
closer  than  fourteen  feet  from  the  building  line.  The  head 
was  crushed  in  and  one  eye  was  almost  "popped  out."  He  was 
dead  from  a  crushing  injury  to  the  head. 

Rufus  Oldenburger,  a  professor  of  mathematics  and  dy- 
namics at  the  Illinois  Institute  of  Technology,  formerly  the 
Armour  Institute  of  Technology,  stated  that  he  was  a  graduate 
of  the  University  of  Chicago  and  that  he  had  been  a  member  of 
the  Institute  for  Advanced  Study  at  Princeton  University  where 
he  had  studied  under  Professor  Albert  Einstein;  that  he  had 
done  special  work  in  the  field  of  kinetic  energy,  that  is,  the 
energy  that  takes  projectiles  through  paths;  that  he  had  dono 
quite  a  special  work  in  that  fieldj  that  he  had  done  practical 
work  in  that  field  for  the  Byrd  Antartic  Expedition;  that  he 
was  to  work  for  the  United  States  Government  in  ballistics, 
which  is  the  determination  of  the  paths  of  projectiles  which 
are  fired  from  guns;  that  kinetic  energy  is  energy  due  to 
motion,  that  is,  the  energy  which  enables  a  body  or  a  given 
mass  to  travel  at  a  given  velocity.  The  witness  testified,  in 
substance,  that  the  amount  of  propulsion  force  necessary  to 
carry  a  body  of  the  size  and  weight  of  the  insured  from  the 
third  floor  height  to  a  point  fourteen  feet  out  from  the  build- 
ing line  was  234  foot  pounds  of  kinetic  energy;  that  this  would 
be  the  equivalent  of  a  standing  broad  jump  of  four  feet  four 
inches;  that  when  the  body  hit  the  pavement  it  would  be  traveling 
at  thirty  miles  an  hour,  and  when  it  hit  and  there  was  a  crush- 
ing injury  to  the  head  there  would  be  no  bounce. 

At  plaintiff  has  not  filed  a  brief  in  this  eourt  we  have 
been  compelled  to  search  the  record  to  find  out  how  plaintiff 
met  the  evidence  of  defendant  that  tended  to  show  that  the  de- 
ceased, while  suffering  from  a  depressed  mental  state  conducive 
to  self-destruction,  came  to  his  death  by  self-destruction  while 
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sane  or  insane,  and  we  find  that  plaintiff  relied  practically 
upon  the  following  evidence:  The  clinical  record  shows 
notations  that  indicate  that  at  10  p,  m#  December  26  two 
allonal  tablets  were  given  to  the  deceased,  but  the  nurse 
who  made  the  notation  on  the  record  was  not  called  as  a  wit- 
ness. The  head  nurse  testified,  "I  presume  he  got  them." 
She  further  testified  that  all  neurotics  are  searched  when 
they  come  into  the  hospital,  for  drugs,  and  that  the  deceased 
had  no  opportunity  to  obtain  drugs  in  the  hospital.  We  may 
assume  that  the  deceased  was  given  two  allonal  tablets  at  10 
p#  m#  December  26,  Plaintiff  called  as  a  witness  Dr,  Frank 
Premmel,  who  testified  that  the  purpose  for  which  allonal  is 
given  is  to  produce  sleep;  that  after  a  patient  who  has  been 
given  allonal  has  had  a  sound  sleep  and  has  been  aroused  he 
might  go  into  a  condition  of  a  sort  of  twilight  sleep,  in 
which  he  is  partially  conscious  of  his  surroundings;  that 
this  does  not  always  follow;  that  some  people  may  within  ten 
or  twelve  hours  be  clearly  cognizant  of  their  environment  and 
be  in  a  good  state  of  equilibrium,  and  another  patient  might 
take  it  and  might  not  be  in  a  clear  state  of  equilibrium  for 
a  period  of  over  thirty-six  hours;  that  it  is  variable  in  its 
action.  Upon  cross-^examination  the  witness  testified  that 
allonal  is  a  very  common  prescription  for  inducing  sleep  and 
that  he  frequently  prescribes  it  for  sleep  or  as  a  sedative. 
nQ»  You  wouldn't  expect  a  man  you  gave  a  couple  of  allonal 
tablets  to  get  up  in  his  nightgown  and  then  walk  around  aad 
climb  up  three  feet  two  inches  and  jump  out  fourteen  feet?  If 
you  did,  you  wouldn't  give  that  allonal  tablet,  would  you?  A, 
You  are  right,"  The  witness  further  testified  that  a  prescrip- 
tion of  two  allonal  tablets  before  retiring  at  night  in  the  <*,&sc 
of  a  man  who  suffered  a  nervous  breakdown  and  agitated  depression 
was  not  an  excessive  prescription;  that  it  is  a  normal  prescrip- 
tion "given  by  Doctors  all  over  the  United  States  wherever 


^arise/ii  10  ease 

■>isn  &{$ 
-#1  sat  arte 

\kz :  „  .  .sac 

via 

j    10 

■ 
- 

II   yd1**!  floog  a 
.'■o                   , 

■ oeeiq  s  d                                                                              ,  :  sin  jjoT 

l*.^  ©ffcr  x.  1  (wxW 

;  2  oriw  ajBiE  s  lo 


-10- 

allonal  is  used;"  that  allonal  Is  a  soporific  and  its  normal 
action  is  to  produce  sleep;  that  "allonal  doesn't  act  like 
ether,  You  don't  get  any  stimulating  period  from  allonal 
like  you  do  in  the  use  of  alcohol;"  that  allonal  and  ether 
are  entirely  different  agents  and  have  entirely  different 
effects;  that  "there  is  no  idiosyncrasy  to  allonal  that  would 
develop  an  exhilarating  effect  or  stimulating  effect;"  that  a 
patient  who  has  been  given  two  grains  of  allonal  should  not  he 
allowed  to  go  around  and  drive  an  automobile  the  next  day*  The 
witness  further  testified  that  he  had  never  had  a  suicide  from 
allonal,  but  that  he  had  heard  of  suicide  from  allonal;  that 
he  never  has  known  of  a  person  to  take  a  couple  of  allonal 
tablets  and  go  up  and  climb  on  a  wall  and  jump  out  fourteen 
feet,  "Q.  Suppose  a  man  had  a  hangover  and  cliabad  up  on  a 
three  feet  two  inch  wall  and  got  up  on  a  stone  or  ledge  in  his 
nightgown  and  threw  his  body  forward  in  a  Jump  far  enough  to 
take  his  body  out  fourteen  feet  two  inches  out  and  thirty  feet 
below,  he  would  do  that  in  spite  of  the  allonal?  A,  Your  judg- 
ment is  as  good  as  mine  on  that,"  The  witness  further  testified 
that  he  had  never  observed  a  case  where  allonal  produced  enough 
energy  to  carry  a  body  out  fourteen  feet  from  a  height  of  thirty 
feet.  The  clinical  record  shows  that  the  deceased  stated  to  a 
nurse  at  7  a,  m,  December  27  that  he  felt  much  better  and  that 
he  had  a  good  night.  This  statement  was  made  just  a  few  minutes 
before  he  was  missed. 

Two  juries  have  found  a  verdict  for  plaintiff,  and  in  our 
consideration  of  the  evidence  we  have  given  due  consideration  to 
that  fact,  but  a  careful  study  of  the  evidence  satisfies  us  that 
the  contention  of  defendant  that  the  verdict  is  against  the  mani- 
fest weight  of  the  evidence  must  be  sustained. 

The  judgment  of  the  Municipal  court  of  Chicago  is  reversed 
and  the  cause  is  remanded  for  a  new  trial. 

JUDGMENT  REVERSED  AND  CAUSE 
BEMANDSD  FOR  A  NEW  TRIAL 
Friend,  P.  J,,  and  Sullivan,  J.,  concur* 
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RAE  IIICRELSON, 

Appellant, 


,  * 


MANDEL  BROTHERS,  INC., 
Appellee. 


APPEAL  PROM  SUPERIOR, 
OF  COOK  COUNTY J 

322I.A/69I 

MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

An  action  for  damages  for  personal  injuries  sustained 
by  plaintiff.  There  was  a  trial  before  the  court  and  a  jury 
and  at  the  close  of  plaintiffs  evidence  the  trial  court 
upon  motion  of  defendant  directed  the  jury  to  find  a  verdict 
of  not  guilty.  Plaintiff  appeals  from  a  judgment  entered 
upon  the  verdict. 

The  complaint  alleges,  in  substance,  that  on  July  13, 
1940,  defendant,  Mandel  Brothers,  Inc.,  operated  a  department 
store  In  Chicago;  that  plaintiff  was  shopping  In  said  store  on 
said  date  and  that  she  was  walking  down  a  stairway  to  a  sub- 
basement;  that  she  was  in  the  exercise  of  due  care  and  caution 
for  her  own  safety;  that  it  then  and  there  became  and  was  the 
duty  of  defendant  to  exercise  ordinary  care  and  caution  in  and 
about  the  management  of  the  premises,  and  to  keep  it  in  a 
reasonably  safe  condition  for  plaintiff  and  other  persons  going 
into  said  store  for  the  purpose  of  purchasing  merchandise  and 
other  products,  and  not  to  permit  slippery  material  to  remain 
on  the  floor  and  stairway  of  said  premises,  but  defendant,  on 
the  date  aforesaid,  through  its  agents  and  servants,  carelessly, 
negligently  and  wrongfully  permitted  and  allowed  certain  slippery 
material  to  remain  on  said  stairway,  which  was  dangerous  when 
plaintiff  or  other  persons  would  walk  on  said  stairway,  all  of 
which  defendant  well  knew,  or  in  the  exercise  of  all  due  care 
and  caution  should  have  known,  and  of  which  plaintiff  did  not 
have  equal  knowledge;  that  because  of  the  negligence  of  de- 
fendant, through  its  agents  and  servants  in  that  behalf,  as 
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plaintiff  was  nc&k  on  the  stairs  leading  down  to  the  sub- 
basement  of  said  premises,  she  was  caused  to  slip  and  fall; 
"that  by  means  and  in  consequence  of  said  negligence  as  afore- 
said, and  as  a  direct  and  proximate  result  of  said  negligence, 
plaintiff  was  thereby  greatly  injured  and  her  body  was  greatly 
bruised,  lacerated,  and  injured,"  etc.,  to  the  damage  of  plain- 
tiff in  the  sum  of  $5,000.  The  answer  of  defendant  denies  that 
plaintiff  was  in  the  exercise  of  due  care  and  caution  for  her 
own  safety;  denies  that  it,  or  its  agent  and  servant  careless- 
ly, negligently  and  wrongfully  permitted  and  allowed  certain 
slippery  material  or  any  dangerous  substance  to  remain  on  said 
stairway,  or  any  place  else  on  the  premises ;  denies  that  in 
the  exercise  of  due  care  and  caution  it  could,  or  should  have 
known  of  any  such  alleged  condition,  if  any  such  existed,  and 
states  that  if  any  such  condition  existed,  plaintiff  should 
have  known  about  it  herself. 

Plaintiff  testified  that  on  July  13,  1940,  she  and  her 
friend,  Mrs.  Golub,  entered  defendant's  department  store  and 
that  she,  plaintiff,  purchased  some  hosiery;  that  they  then 
started  down  a  wide  marble  stairway  to  the  lower  subway;  that 
the  stairway  is  divided  into  two  sections;  that  "as  you  go 
down  you  come  to  a  platform,  and  then  you  turn  and  you  go 
down  another  flight  of  stairs;"  that  the  accident  occurred 
on  the  third  or  fourth  step  from  the  platform,  on  the  second 
flight  of  stairs;  that  when  she  got  to  the  third  step  of  the 
second  flight  of  stairs  her  "right  foot  felt  a  slippery  sub- 
stanee  under  it,  and  I  slipped  and  hit  my  head  and  back,  and 
went  all  of  the  way  down  to  the  foot  of  the  stairs;"  that  "I 
had  trouble  when  I  stepped  on  the  soft  substance  which  was  on 
the  third  or  fourth  step.  The  substance  was  not  sticky  because 
it  did  not  adhere  to  the  sole  of  my  foot.  It  was  the  only 
thing  that  caused  me  to  slip  and  fall.  After  I  got  down  to 
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the  bottom  of  the  steps  I  did  not  look  at  my  sole  to  see 
what  it  was,  *  •  *  I  don't  know  how  JLong  this  soft,  slippery 
substance  had  been  on  the  stairway,"  Plaintiff  also  gave 
testimony  as  to  the  injuries  she  sustained.  Mrs.  Golub 
testified  that  as  they  were  walking  down  the  stairway  plain*- 
tiff  fell  against  her  and  then  fell  to  the  bottom  of  the 
stairway,  Twit  she  did  not  testify  as  to  the  soft,  slippery 
substaree  that  plaintiff  testified  caused  her  to  fall.  Plain- 
tiff offered  no  evidence  tending  to  prove  that  defendant  had 
either  actual  or  constructive  notice  that  the  soft,  slippery 
substance  was  on  the  stairway*  It  was  because  plaintiff's 
proof  failed  to  show  notice  that  the  trial  court  instructed 
the  jury  to  find  a  verdict  for  defendant*  The  eomplaint 
alleged  that  defendant  negligently  and  wrongfully  permitted 
and  allowed  certain  slippery  material  to  remain  on  the  stair- 
way, "all  of  which  the  defendant  well  knew,  or  in  the  exercise 
of  all  due  care  and  caution  should  have  known* ■  In  order  to 
make  out  a  prima  facie  case  it  was  necessary  for  plaintiff  to 
introduce  evidence  that  would  tend  to  support  this  allegation. 

Plaintiff,  in  her  brief  filed  in  this  court,  contends 
that  the  court  erred  in  directing  the  jury  at  the  close  of 
plaintiff's  evidence  to  return  a  verdict  of  not  guilty,  but 
she  avoids all  reference  to  the  ground  upon  which  the  trial 
court  gave  the  instruction  in  question  to  the  jury*  Her 
counsel  insists  that  when  plaintiff  showed  there  was  a  soft, 
slippery  substance  on  the  stairway  and  that  plaintiff  fell  on 
it  and  was  injured  thereby,  and  that  she  was  in  the  exercise 
of  ordinary  care  for  her  own  safety  at  the  time,  she  made  out 
a  prima  facie  case.  This  contention  is,  of  course,  unsound* 
Defendant  contends  that  as  plaintiff  offered  no  proof  as  to 
notice,  either  actual  or  implied,  she  failed  to  make  out  a 
prima  facie  case  of  negligence  against  defendant  and  therefore 
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the  action  of  the  trial  court  in  directing  a  verdict  was  justi- 
fied. The  contention  of  defendant  is  a  meritorious  one.  It 
is  the  settled  law  that  it  was  necessary  for  plaintiff  to 
allege  and  prove  that  defendant  knew  of  the  slippery  substance 
upon  the  stairway,  or  that  said  slippery  substance  was  upon  the 
stairway  for  a  period  of  time  from  which  it  might  be  inferred 
that  defendant  by  exercising  ordinary  care  could  have  learned 
of  the  same.  See  Fier  v.  Chicago  Oroheum  Co..  295  Hl«  App, 
247,  2625  Thome  v.  Chicago  Orpheum  go.P  306  111,  jftpp*  2765 
Antlbus  v.  W»  T,  Grant  Co..  297  111.  App*  363.  The  first  two 
cases  were  decided  by  this  Division  of  the  court.  Other  cases 
to  the  same  effect  might  be  cited  if  it  were  necessary. 

The  trial  court  was  justified  in  directing  the  jury  to 
find  a  verdict  of  not  guilty  and  the  judgment  of  the  Superior 
court  of  Cook  county  is  affirmed, 

JUDGMENT  AFFIRMED, 

Friend,  P.  J.,  and  Sullivan^  J.,  concur ♦ 
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charles  tidholm,  ) 

"int, 


*Pi*E^|$0M  cirgui; 


AMY  D.  TIpiSeiM,  individually   )   COURT,  COOK  CO 
and  as  executrix  of  the  in-    ) 


strumeht  purported  to  be  the  ) 
last  will  and  testament  of  ) 
AUGUST  TIDHOLM,  deceased,  and  ) 

brhoe  mm.  u  ">fp  ^^  >    3  22  T.A.  6  9 1 

MR*  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OP  THE  COURT. 

This  appeal  by  plaintiff,  Charles  Tidholm,  seeks  to 
reverse  an  order  of  the  trial  court,  which  allowed  the 
motion  of  defendants  Bruce  Tidholm  and  Lois  Ewing,  who  had 
filed  a  disclaimer,  that  the  cause  be  dismissed  as  to  them, 

August  Tidholm  died  November  9,  1940.  An  instrument 
purporting  to  be  his  last  will,  in  which  his  daughter,  Amy 
D.  Tidholm,  was  named  executrix,  was  admitted  to  probate  in 
the  Probate  court  of  Cook  county  on  February  24,  1941.  In 
and  by  said  will  the  decedent  bequeathed  a  legacy  of  $100 
to  his  son,  Charles  Tidholm,  and  he  gave,  devised  and  be- 
queathed the  residue  of  his  estate  to  his  daughter,  Amy  D, 
Tidholm.  His  only  heirs  at  law  were  his  four  children^ 
Charles  Tidholm,  Amy  D.  Tidholm,  Bruce  Tidholm  and  Lois 
Ewing. 

On  November  22,  1941  Charles  Tidholm  filed  a  complaint 
in  the  Circuit  court  to  set  aside  the  instrument  that  had 
been  admitted  to  probate  as  the  last  will  of  august  Tidholm 
because  of  the  alleged  mental  incapacity  of  the  decedent  and 
also  because  of  the  alleged  fraud  and  undue  influence  of  Amy 
D.  Tidholm,  An  answer  was  filed  by  the  defendant,  Amy  D# 
Tidholm.  Bruce  Tidholm  and  Lois  Ewing  were  also  made  de- 
fendants and  properly  served  with  summons.  The  complaint 
contained  no  charges  of  wrongful  conduct  as  to  them  and 
they  filed  the  following  disclaimer: 
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"These  defendants  disclaim  all  right,  title  and  interest 
in  and  to  said  estate  and  in  and  to  the  purported  last  will  of 
August  Tidholm,  deceased,  in  the  said  complaint  mentioned  and 
every  part  thereof;  and  pray  to  be  dismissed  with  their  reason- 
able costs  and  charges  in  this  behalf  wrongfully  sustained, 

Bruce  Tidholm 
Lois  Ewing" 

In  response  to  the  motion  of  said  Bruce  Tidholm  and  Lois 

Ewing  the  following  order  was  entered: 

"And  it  appearing  that  defendants  Bruce  Tidholm  and  Lois 
Ewing  have  filed  a  disclaimer  of  any  interest  in  the  subject 
matter  of  this  suit,  IT  IS  FURTHER  ORDERED,  that  said  cause  be 
dismissed  as  to  them. " 

Being  heirs  at  lav;,  Bruce  Tidholm  and  Lois  Ewing  were 
necessary  parties  to  this  proceeding  under  the  Administration 
of  Estates  Act,  (Sec.  91,  par,  243,  chap,  3,  111.  Rbt.  Stat, 
1941.)  While  it  was  the  duty  of  plaintiff  to  make  them  parties 
to  this  suit,  there  is  no  reason  why  they  should  be  compelled 
to  remain  in  this  case  as  defendants  and  be  subjected  to  the 
expense  of  following  this  litigation  to  its  conclusion  when 
they  disclaim  any  interest  in  the  subject  matter  thereof. 
Plaintiff  suggests  that,  if  they  want  to  avoid  the  expense 
of  defending  the  suit,  they  should  be  compelled  to  submit  to 
the  entry  of  a  default  as  to  them  so  that  the  court  might 
retain  jurisdiction  over  them.  This  is  rather  an  unique 
proposition.  We  can  conceive  of  no  circumstances  under 
which  a  party,  not  in  default,  could  be  compelled  against 
his  will  to  submit  to  the  entry  of  a  default  against  him* 

It  has  always  been  the  rule  in  this  state  that  a  party, 
who  has  no  interest  in  the  subject  matter  of  a  proceeding  and 
files  a  disclaimer  of  interest  therein,  may  be  properly  dis- 
missed from  such  proceeding.  Neither  in  his  briefs  nor  on 
the  oral  argument  of  this  case  has  plaintiff's  attorney 
pointed  out  any  sound  reason  for  deviating  from  said  rule* 
By  reason  of  their  disclaimer  Bruce  Tidholm  and  Lois  Ewing 
will  be  bound  by  the  final  determination  of  this  cause  to 
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the  same  extent  as  if  it  had  not  been  dismissed  as  to  them* 

Other  points  have  been  urged  and  considered  but  in  the 
view  we  take  of  this  case  we  deem  it  unnecessary  to  discuss 
them* 

The  order  of  the  Circuit  court  of  Cook  county  should 
be  and  it  is  affirmed, 

ORDER  AFFIRMED. 

Friend,  P.  J.,  and  Scanlan,  J.,  concur. 
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H.  C.  PHILLIPS, 

Plaintiff  below, 

v. 

JULIUS  F.  OIBU^^r. 
et  al., 

Defejtfants  below. 


H.  A  ^WILLIAMS  and  SEWELL  &  SOUS., 
Inc., 

Appellees, 


GEORGE  W.   LAV/RENCE  and  PAULINE  J 
LAURENCE, 

Appellants 


APPEAL  FROM 
*^MU]fICIPAL  COURT 
OF  CI 


ts.S^Sl.A.  QJ9g 


MR.  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  action  was  originally  brought  by  H.  C.  Phillips 
as  plaintiff  against  Julius  F«  Smietanka,  trustee,  H«  A*. 
Williams,  Union  State  Investment  Co.,  George  W.  Lawrence, 
Pauline  J»  Lawrence  and  Sewell  &  Sons,  Inc.,  as  defendants, 
to  recover  a  commission  of  $225  which  he  alleged  he  had  earned 
for  making  a  loan  of  $2,000  to  the  defendant,  George  W. 
Lawrence.  Defendants  George  W«  Lawrence  and  Pauline  J, 
Lawrence,  his  wife,  filed  a  counterclaim  against  the  defend- 
ants, H,  A,  iilliams  and  Sewell  &  Sons,  Inc.  (hereinafter  for 
convenience  sometimes  referred  to  as  the  Sewell  Company), 
predicated  upon  the  alleged  wrongful  conduct  and  breach  of 
contract  of  Williams  and  the  Sewell  Company,  Defendant  Sewell 
Company  filed  a  counterclaim  against  defendants  George  W„ 
Lawrence  and  Pauline  J.  Lawrence  to  recover  a  commission  of 
$225  on  a  loan  of  $2,500  which  it  was  alleged  said  George  W* 
Lawrence  and  Pauline  J,  Lawrence  wrongfully  refused  to  accept. 
The  case  was  tried  by  the  court  without  a  Jury  and  Judgment 
was  entered  in  favor  of  defendants  and  against  plaintiff  on 
the  latter »s  statement  of  claim.  Judgment  was  entered  against 
Sewell  Company  on  its  counterclaim  against  George  W«  Lawrence 
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and  Pauline  J,  Lawrence.  Judgment  was  entered  against  George 
W*  Lawrence  and  Pauline  J,  Lawrence  on  their  counterclaim 
against  the  Sewell  Company  and  Williams .  George  W.  Lawrence 
and  Pauline  J.  Lawrence  (hereinafter  sometimes  referred  to  as 
appellants)  appeal  from  the  Judgment  entered  against  them  on 
their  counterclaim. 

For  a  proper  understanding  of  the  questions  presented 
it  is  necessary  to  state  the  facts  rather  fully.  Julius  P, 
Smietanka,  as  trustee,  owned  the  property  at  6019-21  South 
Parkway,  Chicago,  Illinois,  and  was  desirous  of  selling  it. 
The  Union  otate  Investment  Co.  represented  him  in  the  sale 
of  the  property.  This  property  was  listed  for  sale  with  the 
Sewell  Company,  which  was  engaged  in  the  real  estate  brokerage 
business.  H.  A*  Williams  was  licensed  as  a  real  estate  sales- 
man but  net  as  a  real  estate  broker.  In  the  transaction  in- 
volved herein  Williams  acted  as  the  agent  of  the  Sewell  Company, 
Williams  submitted  the  property  to  appellants,  advising  then 
that  the  sale  price  thereof  was  $18,000  and  that  a  down  pay- 
ment of  $6,000  would  be  required.  Appellants  stated  to 
Williams  that  they  wanted  to  purchase  the  property  but  that 
they  only  had  $3, £00  in  cash  available  and  would  like  to  make 
a  personal  loan  of  |2,50Q  in  order  to  have  sufficient  money  for 
the  down  payment,  Williams  procured  the  Sewell  Company  to 
make  the  loan.  The  Sewell  Company  made  the  following  written 
commitment  to  appellants: 

"December  17,  1940 

Atty*  and  Sfrrs.  Georgo  W.  Lawrence 
424  Sast  46th  Street 
Chicago,  Illinois 

Dear  Sir  and  Madam: 

Please  be  advised  that  a  loan  in  the  amount  of  $2500*00 
will  be  made  when  the  contract  is  accepted  and  the  deal  ready 
to  be  Closed* 
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This  loan  is  to  be  applied  as  part  of  the  $6,000,00 
down  payment  on  the  building  located  at  6019-21  South  Parkway* 
The  same  is  to  be  payable  $50*00  per  month  including  interest 
at  5%. 

Yours  truly, 

Sewell  &  Sons,  Inc. 
A.  W»  Sewell 
Arthur  W*  Sewell, » 

This  loan  was  not  to  be  secured  by  a  mortgage  on  the 
property.  The  foregoing  commitment  was  supplemented  by  am 
oral  agreement  that  appellants  would  assign  the  rents  from 
the  property  to  the  Sewell  Company  as  security  for  the  loan 
and  that  they  would  allow  said  company  to  manage  the  property* 
It  developed  just  before  the  deal  was  closed  consummating  the 
sale  of  the  property  to  appellants  that  they  and  the  Sewell 
Company  were  not  in  accord  as  to  the  terms  of  the  management 
agreement.  Their  differences  concerned  the  duration  of  the 
management  agreement  and  the  disbursement  of  the  rents  to  be 
collected  by  the  Sewell  company* 

On  January  13,  194-1  a  contract  for  the  sale  of  the 
property  was  executed  by  Smietanka  as  seller  and  appellants 
as  purchasers  and  at  that  time  appellants  deposited  $1,000 
earnest  money.  The  contract  provided  that  the  brokers' 
commission  of  $900  for  the  sale  of  the  property  was  to  be 
divided  equally  between  Union  State  Investment  Co*  and  the 
Sewell  Company.  0n  June  2,  1941  appellants,  having  accumu- 
lated an  additional  $500  toward  the  purchase  price  of  the 
property,  applied  to  H*  C.  Phillips,  the  original  plaintiff 
herein,  for  a  loan  of  $2,000  to  use  in  place  of  the  $2,J>00 
loan  which  the  Sewell  Company  had  agreed  to  make.  On  June  4, 
1941  George  w.  Lawrence  wrote  the  Sewell  Company  the 
following  lettert 

"June  4,  1941* 

Sewell  &   Sons,  Inc., 
4707  South  Parkway, 
Chicago,  Illinois. 
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Attention:  Mr,  Arthur  W,  Sewell 

Dear  Sir: 

"his  is  to  officially  notify  you  that  the  contract  has 
been  accepted  for  the  premises  6019— 21  South  Parkway,  and 
the  deal  is  ready  to  be  closed. 

We  are  now  ready  to  take  advantage  of  your  committment 
of  December  17*  1940,  which  provides  among  other  things  that  a 
•Loan  of  *2225«0G  will  be  made  when  the  contract  is  accepted, 
and  the  deal  is  ready  to  be  closed, * 

The  closing  date  has  been  set  for  Monday,  June  9,  1941, 
The  place  of  the  closing  can  be  secured  from  my  office. 

Thanks  in  advance  for  your  cooperation  in  the  premises, 

1   aa 

Very  truly  yours, 

GWL/G  George  W,  Lawrence ,M 

In  reply  thereto  the  Sewell  Company  wrote  George  W# 

Lawrence  as  follows: 

"June  6,  1941, 

Mr,  George  W,  Lawrence,  Attorney, 
412  East  47th  Street, 
Chicago,  Illinois, 

Dear  Sir: 

Pursuant  to  your  letter  of  June  4th  you  are  hereby  advised 
that  if  you  will  let  me  know  the  place  of  closing,  I  will  be 
there. 

Further,  in  submitting  the  management  agreement,  will  you 
please  see  that  the  period  covers  five  years $  and  also  that  there 
is  incorporated  a  stipulation  to  the  effect  that  we,  as  managing 
agents,  will  make  the  payments  on  the  first  mortgage » 

Assuring  you  of  our  continued  co-operation, 

Yours  truly, 

Sewell  &  Sons,  Inc., 
(Signed)    Arthur  I,  Sewell, " 

George  w,  Lawrence  responded  to  the  Sewell  Company  letter 

©f  June  6,  1941  as  follows: 

"June  7,   1941 

Sewell  &  Sons,  Inc, 
Attention,  Mr,  Arthur  tV,  Sewell, 
4707  south  Parkway 
Chicago,  Illinois* 

Dear  Sir: 

This  acknowledges  receipt  of  your  letter  of  June  6, 
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Contents  carefully  noted. 

The  managing  agreement  was  to  cover  only  the  period 
during  which  we  were  indebted  to  you,  and  you  were  not  to 
pay  any  bills  except  to  deduct  from  the  collections  as  made 
by  your  fifty  dollars  ($50.00)  a  month  on  account  of  your 
obligations « 

Not  only  will  we  not  stipulate  that  you  are  not  to 
make  the  payments  on  the  first  mortgage,  but  we  will  stick 
to  the  original  agreement,  which  was,  you  were  to  make  the 
collections  only,  and  no  disbursements  fer  us  that  was  the 
original  agreement,  because  if  it  was  not,  I  would  insist 
that  it  should  be  now. 

Inasmuch  as  this  matter  has  come  up,  I  think  It 
should  be  settled  before  anything  else  is  settled, 

Very  truly  yours, 

GWL:G  George  W.  Lawrence," 

When  Lawrence  wrote  this  letter  of  June  7,  1$41  te 
the  Sewell  Company,  he  had  already  received  the  loan  of  $2,000 
from  Phillips,  out  of  which  he  paid  the  latter  $100  commission 
for  making  the  loan*  This  lean  was  used  to  close  the  deal 
on  June  10,  1941, 

The  second  amended  counterclaim  of  George  W,  Lawrence 
and  Pauline  J,  Lawrence,  upon  which  they  seek  recovery  against 
H,  A»  Williams  and  Sewell  &  Sons,  Inc.,  charges  that  the 
Sewell  Company  wrongfully  refused  to  make  the  $2,500  loan  to 
appellants  as  agreed;  that  because  of  such  refusal  Williams, 
as  agent  for  the  Sewell  Company,  authorized  George  W,  Lawrenee 
to  obtain  a  loan  from  some  other  source  and  he  would  be  paid 
$225  "as  commission  for  said  loan"  out  of  "the  commission  for 
the  purchase  of  the  property;"  that  Lawrence  promised  to  pay 
Phillips  said  $225  commission  if  he  made  the  $2,500  loan;  that 
Phillips  made  the  loan  but  "has  not  been  paid  the  said  $225 
as  promised  out  of  the  commission  of  the  purchase  price  of 
the  property;"  that  Williams  and  the  Sewell  Company  conspired 
to  defraud  Lawrence  out  of  his  $1,000  earnest  money  by  refusing 
to  make  the  loan;  that  Williams  neglected  and  refused  te  appear 
at  the  closing  of  the  deal  and  neglected  and  refused  to  have 
the  Sewell  Company  present  at  the  closing  of  the  deal  with  the 
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$2,500,  which  It  had  agreed  to  loan  to  appellants,  and  that 
such  "neglect  and  refusal"  on  the  part  of  Williams  "was  for 
the  purpose  of  causing"  appellants  to  "incur  additional  expen- 
ses" and  to  "lose  their  earnest  raoneyj"  that  appellants  are 
"now  being  sued"  by  Phillips,  the  original  plaintiff  herein, 
for  his  services  in  procuring  the  $2,000  loan  "at  the  requost 
of  Lawrence  and  Williams;"  that  because  of  the  failure,  neg- 
lect and  refusal  of  the  Sewell  Company  and  Williams  "to  perform 
their  said  contract,"  appellants  have  been  compelled  to  incur 
additional  expenses  in  defending  against  trie  claim  of  Phillips 
in  the  instant  proceeding;  and  that  appellants  have  "been  put 
to  a  great  deal  of  expense  by  the  nonperformance  of  the  con- 
tract of  Sewell  &  Sons,  Inc." 

The  allegations  of  appellants'  counterclaim  as  to  the 
alleged  damages  suffered  by  them  and  as  to  how  and  by  whom  they 
were  caused  are  extremely  confusing.  It  is  difficult  to  under- 
stand how  they  could  advance  such  claims  as  are  embraced  in 
their  counterclaim  unless  they  had  forgotten  the  letter  written 
by  George  W.  Lawrence  to  the  Sewell  Company  on  June  4,  1941  and 
the  reply  thereto  of  said  company  on  June  6,  1941, 

All  of  appellants'  charges  against  the  counter-defendants 
stem  from  the  Sewell  Company's  commitment  to  loan  said  appellants 
$2,500  to  be  applied  on  the  down  payment  on  the  purchase  price 
of  the  property.  The  Sewell  Company  agreed  to  make  the  loan 
at  the  time  the  deal  was  closed.  It  is  undisputed  that  appellants 
agreed  to  assign  the  rents  from  the  property  to  the  Sewell  Com- 
pany as  security  for  the  loan  and  that  they  further  agreed  to 
allow  said  company  to  manage  the  property  and  collect  the  rents* 

The  allegations  of  appellants'  counterclaim  as  to  the 
purported  promise  of  Williams  to  give  appellants  $225  ©f  souo 
unmentioned  person's  share  of  the  commission  for  the  sale  of 
the  property  for  the  purpose  of  paying  that  amount  as  commission 
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for  a  loan  in  lieu  of  the  Sewell  Company's  loan  and  as  to  tho 
Sewell  Company's  purported  wrongful  failure  to  perform  its 
agreement  to  make  the  loan  have  no  factual  basis*  That  Williams 
ever  made  such  a  promise  or  that  the  Sewell  Company  wrongfully 
failed  to  make  the  loan  to  appellants  as  agreed  is  conclusively 
refuted  by  the  correspondence  between  Lawrence  and  the  Sewell 
Company  heretofore  set  forth.  If  appellants  had  been  thereto- 
fore advised  either  by  the  Sewell  Company  or  Williams  that  said 
company  refused  to  make  the  loan  or  if  Williams  had  theretofore 
made  the  promise  attributed  to  him  by  appellants,  how  can  the 
statements  in  Lawrence's  letter  of  June  4,  1941  to  the  Sewell 
Company  be  possibly  reconciled  with  such  prior  refusal  of  the 
Sewell  Company  to  make  the  loan  or  with  Williams  purported 
prior  promise"?  Said  letter  treated  the  Sewell  Company's  agree- 
ment to  make  the  loan  as  alive  and  subsisting,  Lawrence  stated 
therein  that  "the  deal  is  ready  to  be  closed"  and  ft*  are  now 
ready  to  take  advantage  of  your  commitment  of  December  V?$ 
1940,"  There  is  certainly  nothing  said  in  the  Lawrence  letter 
of  June  4,  1941  that  imports  that  appellants  had  ever  been 
advised  by  the  Sewell  Company,  Williams  or  anybody  else  that 
the  Sewell  Company  had  previously  refused  to  make  the  loan  and 
neither  is  there  any  statement  in  the  Sewell  Company's  reply 
of  June  6,  1941  to  the  Lawrence  letter  that  imports  anything 
but  a  readiness  and  willingness  to  comply  with  its  agreement 
to  make  the  loan.  The  Sewell  Company  stated  in  said  reply, 
"Pursuant  to  your  letter  of  June  4th  you  are  hereby  advised 
that  if  you  will  let  me  know  the  place  of  closing,  I  will  be 
there,"  The  Lawrence  letter  el  June  4,  1941  and  the  Sewell 
Company's  reply  thereto  refute  every  charge  in  appellants' 
counterclaim  of  wrongful  conduct  or  breach  of  contract  by  either 
the  Sewell  Company  or  Williams, 

Furthermore  we  think  that  the  Lawrence  letter  of  June  4, 
1941  was  a  pretense  and  mere  camouflage  to  veil  appellants' 
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peal  purpose*  At  the  time  Lawrence  wrote  that  letter 
appellants  did  not  want  the  Sewell  Company's  loan  for  which 
they  would  have  had  to  pay  a  commission  of  $22  Ju  They  had 
found  a  cheaper  loan  elsewhere  for  which  they  only  had  to  pay 
a  commission  of  $100.  They  had  made  application  for  this 
cheaper  loan  on  June  2,  1941,  two  days  before  Lawrence  wrote 
the  Sewell  Company,  (Rg  are  now  ready  to  take  advantage  ©f 
your  commitment  of  December  17,  1940."  Appellants  received 
the  money  on  the  Phillips  loan  on  June  7,  1941,  the  very  day 
Lawrence  wrote  the  Sewell  Company  that  appellants  couldn't 
agree  with  the  letter's  suggestions  as  to  the  terms  of  the 
property  management  agreement*  So  it  appears  that  the  Sewell 
Company's  loan  was  not  made  because  of  the  unwillingness  of 
said  company  to  make  it  but  because  appellants  die!  not  want 
it.  The  Sewell  Company's  loan  was  rejected  by  appellants 
ostensibly  because  they  could  not  agree  with  said  company 
on  the  terms  of  the  management  agreement  but  actually  because 
they  no  longer  wanted  or  needed  it. 

Since  there  is  not  even  the  slightest  merit  in  this 
appeal,  the  judgment  entered  by  the  Municipal  court  of  Chicago 
against  George  1«  Lawrence  and  Pauline  J,  Lawrence  on  their 
counterclaim  is  affirmed, 

JUDGMENT  AFFIRMED, 

Friend,  P.  J»,  and  Scanlan,  J,,  concur* 
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HERLIHY  MID-CONTINENT  COHPA»B 
a  oonpemligm  0$®^  ' 

Appellant, 

^# 

THE  SALARY  DISTRICT  OF  CHICAGO. 
ifflLeipal  corporation 


Appellee,      ^2  2  1  .K.\ 
MR.  JUSTICE  SULLIVAN  DELIVERED  THE  OPINIO!  OF  THE  COURT** 
This  action  was  brought  by  plaintiff,  Herlihy  Mid- 
Continent  Company,  against  defendant,  Sanitary  District  of 
Chicago,  toj^ecover  damages  alleged  to  have  been  caused  by 
defendant  in  connection  with  a  construction  contract.     The 
case  was  tried  by  the  court  without  a  Jury  and  judgment 
was  entered  in  favor  of  plaintiff  and  against  defendant 
for  $720,84.     Plaintiff  appeals.     No  question  is  raised 
on  the  pleadings. 

On  September  10,  1931,   the  Herlihy  Mld^ontinent 
Company  entered  into  a  contract  with  the  Sanitary  District 
of  Chicago,  under  the  terms  of  which  plaintiff  agreed  to 
construct  Division  D  of  the  Calumet  Sewage  Treatment  Works 
Extension,     Division  D  consisted  of  twenty-two  aeration  tanks, 
sixteen  final  settling  tanks  and  an  operating  gallery  with 
its  superstructure,  the  building  of  which  involved  excavation, 
concrete  work,  pipe  and  valve  work,  miscellaneous  metal  work, 
masonry  and  furnishing  and  installing  mechanical,  electrical 
and  hydraulic  equipment  and  other  appurtenances. 

Plaintiff  began  work  under  its  contract  September  24, 
1931.     It  proceeded  therewith  without  interruption  until 
December  24,  1931,  when  all  work  was  suspended  because  of 
defendant's  inability  to  pay  the  installments  due  for  work 
done  in  October,  November  and  December,  1931.     The  contract 
required  defendant  to  pay  plaintiff  monthly  87-1/2%  of  the 
amount  due  for  work  done  and  materials  furnished  during  the 
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preceding  month  as  evidenced  by  estimate  vouchers  prepared 
by  defendant's  Chief  Engineer  (hereinafter  for  convenience 
sometimes  referred  to  as  Engineer),  the  balance  of  12-1/2% 
being  retained  as  a  guaranty  of  performance,  when  the  work 
was  suspended,  there  was  due  plaintiff  $107,646,42  according 
to  the  progress  estimate  vouchers  of  defendant's  Engineer, 
This  amount  was  paid  to  plaintiff  December  29,  I932,  No  work 
was  performed  under  the  contract  from  December  24,  1931  to 
December  26,  1933.  in  December  1933  defendant  borrowed  suffi- 
cient money  from  the  Federal  Government  to  enable  it  to  complete 
its  program  for  the  construction  of  sewage  treatment  plants  and 
intercepting  sewers.  On  December  _2l^JL9J3 Ljfel  Parties  entered 
into  a  supplemental  agreement  under  the  terms  of  which  plain- 
tiff agreed  to  resume  work  forthwith  and  complete  the  con- 
struction work  specified  in  the  original  contract  as  modified 
by  said  supplemental  agreement.  The  supplemental  agreement 
did  not  alter  or  reduce  the  quantity  or  change  the  character 
of  the  work  required  to  be  done  under  the  original  contract. 
After  the  work  was  resumed  on  December  26,  1933,  defendaat 
ordered  certain  revisions  in  the  structures  which  plaintiff 
had  contracted  to  build.  These  revisions  eliminated  more 
than  $245,000  of  the  work  provided  for  in  the  contract,  which 
was  awarded  to  plaintiff  on  its  bid  of  $2,182,796,65.  The 
projeet  was  substantially  completed  on  July  16,  I936  and 
accepted  by  the  Sanitary  District  on  November  24,  1936,  when 
plaintiff  was  paid  the  amount  shown  to  be  due  by  the  final 
estimate  of  defendant's  Chief  Engineer,  including  all  amounts 
retained  as  a  guaranty  of  performance.  When  the  Board  of 
Trustees  of  the  Sanitary  District  authorized  the  revisions  In 
the  work,  it  directed  that  payments  made  to  plaintiff  under 
its  contract  were  "subject  to  later  determination  of  debits 
and  er edits." 
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Plaintiff »s  amended  complaint  and  the  amendment  there- 
to asserted  claims  as  follows: 

(1)  For  damages  for  delay  sustained  lay  plaintiff  during 
the  period  work  was  suspended  through  the  fault  of  the  defend- 
ant «  from  December  24,  1931  to  December  26,  1933* 

(2)  For  loss  of  profit,  overhead,  fixed  charges  and  in- 
direct expense  sustained  by  plaintiff  as  a  result  of  the  eli- 
mination by  defendant  of  a  substantial  part  of  the  work  re- 
quired to  be  done  under  the  original  contract* 

Defendant  disclaimed  liability  under  Article  30  of  the 
contract  for  plaintiff *s  damages  resulting  from  the  delay 
caused  by  the  failure  of  the  Sanitary  District  to  comply  with 
the  terms  of  the  contract.  It  disclaimed  liability  under 
Article  6  of  the  contract  for  the  loss  and  damages  alleged 
to  have  been  sustained  by  plaintiff  by  reason  of  the  revisions 
made  in  the  plans  by  the  Sanitary  District, 

It  was  stipulated  upon  the  trial  that  plaintiff's  damages 
caused  by  the  suspension  of  the  work,  in  the  event  that  defend- 
ant is  held  liable  therefor,  are  as  follows: 

(a)  Office  Overhead..,.. #$  27,500,00 

(b)  Equipment  rental 

(1)  Equipment  on  site, *,.,,*,,, #  27,049,38 

(2)  Equipment  not  on  site ,  26,462*30 

(3)  Equipment  of  sub-contractor 

T*  M*  White , 15,125*22 

(c)  Increased  cost  of  materials 

(1)  Actually  paid , t  34,838*90 

(2)  Not  paid  by  plaintiff*. „ *  97,364.19 

Article  30  of  the  contract,  including  its  heading,  reads 

as  follows: 

"Unavoidable  Delays. 

"Article  30,  Should  the  Contractor  be  obstructed  or 
delayed  in  the  commencement,  prosecution  or  completion  of 
the  work  hereunder  by  any  act  or  delay  of  the  Sanitary  District 
or  public  utility  company  whose  services  are  required  in  the 
prosecution  of  work  under  this  contract,  or  by  unavoidable 
acts  or  delays  on  the  part  of  transportation  companies  in 
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transporting,  switching  or  delivering  material  for  said 
work,  or  by  acts  of  public  authorities,  or  by  riot, 
insurrection,  war,  pestilenee,  fire,  lightning,  earthquate, 
cyclone  or  through  any  delays  or  defaults  of  other  parties 
uad@?  contract  with  said  Sanitary  District  or  due  to  unavoid- 
able delays  in  obtaining  the  specified  materials  or  equipment 
for  said  work,  or  due  to  strikes*  or  to  delays  which  result 
in  performing  work  under  abnormal  weather  conditions  beyond 
such  as  usually  occur  during  the  times  specified  herein,  or 
to  other  causes,  which  causes  or  delays  mentioned  in  this 
article  (Article  3°)  hereof,  the  Engineer  shall  determine 
to  be  entirely  beyond  the  control  of  the  Contractor,  then 
the  times  herein  fixed  for  the  completion  of  said  work  to 
the  extent  specified  shall  be  extended  for  a  period  equivalent 
to  the  tins  lost  by  reason  of  any  of  the  aforesaid  causes 
mentioned  in  this  article  (Artie? e  30)*  No  such  allowance 
of  time  shall  be  made,  however,  unless  notice  in  writing  of 
a  claim  therefor  is  presented  to  the  Engineer  before  the 
thirtieth  of  each  suooeeding  month  of  all  delays  occurring 
within  the  preceding  month,  and  the  Contractor  shall  satisfy 
the  Engineer  that  the  delays  so  claimed  are  unavoidable  and 
substantial,  and  could  not  be  reasonably  anticipated  or 
adequately  guarded  against. 

"It  is  further  expressly  understood  and  agreed  that  the 
Contractor  shall  not  be  entitled  to  any  damages  or  compensa- 
tion from  the  Sanitary  District  on  account  of  any  delay  or 
delays  resulting  from  any  of  the  causes  aforesaid  in  this 
article  (Article  30),  except  compensation  for  extra  premiums 
paid  by  the  Contractor  on  his  bond  and  for  wages  and  salaries 
of  employees  and  other  extra  expense  of  the  Contractor  that 
is  necessary  only  for  the  proper  maintenance  of  the  work  and 
of  the  plant  and  equipment  of  the  Contractor  during  or  on 
account  only  of  a  delay  or  delay.0  caused  by  the  Sanitary 
District,  or  other  contractors  for  said  Sanitary  District, 
or  by  public  authorities  as  aforesaid,.  The  Engineer  shall 
determine  the  number  of  days,  if  any,  that  the  Contractor 
has  been  sw  delayed  and  the  amount  of  such  extra  costs  to 
the  Contractor  due  to  said  delay  or  delays  and  the  amount  of 
extra  compensation  to  be  paid  to  the  Contractor  therefor,  and 
his  decision  shall  be  final  and  binding  upon  both  parties 
to  this  contrast." 

The  provisions  of  the  foregoing  article  are  identical 
with  the  provisions  of  Article  30  of  the  contract  construed 
by  this  court  in  Ryan  Company  v.  Sanitary  District  of  Chicago? 
317  111.  App«  549,  except  that  ArticJ^_3Q  of  the  present  con- 
tract permitted  the  recovery  by  plaintiff  of  its  maintenance 
and  rehabilitation  costs  chargeable  to  the  suspension  of  the 
work  and  these  cost"  have  been  paid.  In  the  Ryan  case  we 
held  that  by  reason  of  the  provisions  of  Article  30  of  t«*e 
oontract  involved  therein  the  Sanitary  District  was  absolved 
from  liability  for  damages  sustained  by  the  contractor  as  a 
result  of  the  suspension  of  the  work,  even  though  the  work 
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was  delayed  through  the  fault  of  the  Sanitary  District.  It 
is  conceded  that  our  construction  of  Article  30  in  the  Ryan 
case  is  controlling  as  to  the  construction  of  Article  30  ef 
the  contract  involved  in  the  instant  case,  Therefore  it 
muslbe  held  that  defendant  is  not  liable  for  plaintiff's 
damages  caused  by  the  suspension  of  the  work. 

■ 

Plaintiff's  theory,  a?  stated  in  its  brief,  as  to  those 
portions  of  the  work,  which  it  was  directed  to  eliminate  under 
the  revised  plans,  is  that  "defendant  is  liable  for  the  less 
ef  profit,  field  overhead,  direct  or  plant  charges  and  indirect 
costs  on  the  omitted  work  because,  when  certain  integral  parts 
of  the  contract  work  were  eliminated,  the  cost  ef  doing  the 
remaining  work  was  increased  in  the  same  proportion  and  that 
plaintiff  was  damaged  to  the  extent  of  the  profit,  field  over- 
head, direct  or  plant  charges  and  indirect  costs  allecated  to 
the  omitted  work  in  the  bid  plaintiff  made  for  doing  the  con- 
tract work," 

Defendant's  position  is  that  "the  revisions  In  the  plans 
did  not  result  in  omissions  of  integral  parts  of  the  work,  but 
only  in  changes  in  quantities  and  cests,  which  this  court  has 
held  permissible  under  the  provisions  of  Article  6  ef  the 
agreement." 

As  heretofore  shown,  plaintiff »s  contract  for  the  con- 
struction of  Division  D  of  the  Calumet  Sewage  Treatment  Works 
Extension  provided  for  the  erection  of  twenty-two  aeration 
tanks,  sixteen  final  settling  tanks  and  an  operating  gallery 
with  its  superstructure,. 

The  following  "omissions  and  additions"  were  ordered 
by  defendant: 

.*™  l*  «,R??esiga  Alternate  Aeration  Tank  Walls  as  Nen- 
pressure  walls. 

16000  u,  uSSofAS'ai  aeinforclng  3tee1'  1"°™««'*  fm 
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3A#  Reduce  Width  and  Height  of  Operating  Gallery 

B«  Reduce  Unit  Price  Items  of  Operating  Gallery 

C,  Omit  Traveling  Crane 

D.  Omit  Heating  and  Ventilating  System 
B*  Omit  Sleetrical  Work 

4,  Reduce  size  of  Portion  of  Main  Drain 
5«  Gait  Diffuser  Plates,  Container  Plates,  Piping 
in  Portion  of  Sludge  Return  On* 

6,  Omit  24"  Gate  Valves  on  22-30  inch  Sewage  Meters 
7*  Omit  Transmitters  on  2-42  inch  Air  Mains 
8*  Remodel  one  Aeration  Tank  for  Sludge  Reaeration 
9A»  Install  Precast  Concrete  Slabs  for  Top  of  Aeration 
Tank  Trough 

B*  Omit  Gravel  Pill,  Tile  Drain  in  Trough 
10*  Substitute  Copper  Streamline  Pipe  for  C*.  Ni» 
Iron  Pipe  —  Sett,  Tanks # 

11A#  Omit  Venturi  Meters  on  Sludge  Return  Lines 
B»  Omit  Gate  Valves  on  Sludge  Return  Lines  16" 
Add  Telescopic  Weirs  «     «     » 

12.  Add  Lighting  at  Sludge  Drawoff ;  Add  Connections 
for  Mercury  Gauges 

13.  Change  one  Additional  Tank  for  use  as  Re-Aeration 

14.  Reduce  Rows  of  Diffuser  Plate  Containers  from  3  to  2 
15*  Omit  Sewage  Samplers 

lb.  Omit  wall  between  Aeration  Tanks  21  and  22 

17,  Installing  and  Removing  Temporary  Heating  System 

18,  Omission  of  Refill  and  Embankment  west  of  Pump 
and  Blower  Bldg 

19 ,  Omit  Final  Settling  Tank  No,  16 

20,  Omit  kludge  Removal  Mechanism,  Tank  N  16 

The  foregoing  changes  resulted  in  a  reduction  of  $246,143,95 
in  the  contract  price  for  the  work  and  also  resulted  in  extra  work 
amounting  to  $26,997#6o„  Plaintiff's  claims  in  respect  to  items 
3A,  3C,  3D,  32  and  20  have  been  settled  and  paid  and  are  not 
involved  herein* 

It  should  be  noted  that  the  settling  tanks,  one  of  which 
was  omitted  under  the  revised  plans,  were  95  feet  in  diameter 
and  were  built  of  concrete  and  reinforcing  steel.  The  wall 
which  was  omitted  between  two  of  the  rectangular  aeration  tanks 
was  425  feet  long.  The  operating  gallery  superstructure  was 
reduced  from  two  stories  to  one.  The  changes  resulted  in  a 
reduction  of  1,491,790  pounds  in  the  amount  of  reinforcing  steel 
used  on  the  project  and  of  approximately  3900  cubic  yards  of  the 
different  grades  of  concrete  specified  in  the  contract, 

The  question  presented  is  whether  the  changes  in  construc- 
tion, which  defendant  directed  plaintiff  to  make,  were  merely 
changes  in  plans  whieh  defendant  had  the  right  to  make  under 
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Article  6  of  the  contract  without  incurring  liability  there- 
for or  whether  they  amounted  to  omissions  of  integral  parts 
of  the  work. 

In  Ryan  Co.  v.  Sanitary  Districtf  supra,  we  had  occasion 
to  construe  Article  6  of  a  contract  which  is  identical  with 
Article  6  of  the  present  contract.  There  the  Sanitary  District 
eliminated  from  its  construction  contract  a  branch  sewer  1180 
feet  long.  The  omitted  work  effected  a  reduction  of  $81, 680 
in  the  contract  price.  In  that  case  we  said  at  p„  J>80: 

"If  Article  6  gives  defendant  the  right  to  eliminate 
from  the  contract  the  building  of  the  sewer  in  question 
without  compensation  to  plaintiff,  why  was  it  necessary  to 
include  Item  (3)  in  the  contract?  When  Article  6  is 
interpreted  in  the  light  of  Item  (3)  it  seems  plain  that 
defendant's  instant  contention  cannot  be  sustained.  But 
in  our  judgment  Article  6  of  the  contract  did  not  authorize 
defendant  to  take  away  from  plaintiff  the  right  to  build 
the  branch  sewer.  It  did  confer  upon  defendant  the  right 
to  change  or  modify  the  plans  of  the  work  and  the  materials 
and  quantities  that  might  be  used  in  its  construction 
•provided  that  if  alterations  are  made,  the  general  character 
of  the  work  as  a  whole  is  not  changed  thereby.1  The  courts 
recognize  and  enforce  the  distinction  between  the  right  to 
change  plans  and  the  right  to  omit  integral  parts  of  the 
work.  That  the  building  of  the  sewer  in  question  was  an 
integral  part  of  the  v/ork  to  be  performed  by  plaintiff 
cannot  be  reasonably  disputed." 

Both  parties  assert  that  our  decision  in  the  Ryan  case, 
in  so  far  as  it  pertains  to  the  Interpretation  of  Article  6 
of  the  contract,  supports  their  respect! re  positions,  the 
Sanitary  District  contending  that  the  revisions  ordered  in 
this  case  resulted  only  in  changes  in  quantities  and  costs, 
which  were  permissible  under  Article  6  of  the  contract,  and 
plaintiff  contending  that  the  revisions  resulted  in  the 
omission  of  material,  substantial  and  integral  parts  of  the 
work. 

It  is  conceded  that,  when  the  revisions  were  ordered, 
Philip  Harrington,  the  then  Chief  Engineer  of  the  Sanitary 
District,  determined  that  such  revisions  did  omit  material 
and  integral  parts  of  the  work  for  which  plaintiff  should 
be  compensated.  This  was  his  interpretation  of  Article  6  of 
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the  contract  as  to  the  work  eliminated  by  the  revisions.  But 
defendant  now  insists  that  Harrington  had  no  authority  to  bind 
it  by  his  interpretation  of  the  legal  effect  of  Article  6, 
that  the  trial  court  erred  in  admitting  in  evidence  his  inter- 
pretation of  said  article  and  that  his  interpretation  of  the 
legal  effect  of  Article  6  was  no  more  admissible  in  evidence 
than  expert  opinion  evidence  as  to  the  meaning  of  the  language 
"change  in  character  of  the  work  as  a  whole"  as  it  appears  in 
Article  6,  which  opinion  evidence  was  held  inadmissible  in  the 
gZSB  case.  Harrington1 s  interpretation  of  Article  6  must  be 
viewed  in  an  entirely  different  light  than  the  opinion  evidence 
of  experts  as  to  the  meaning  of  the  aforementioned  language 
as  used  in  said  article.  As  Chief  Engineer  of  the  Sanitary 
District  he  wa3  charged  by  the  contract  itself  with  the  sole 
responsibility  for  its  performance  in  accordance  with  its 
terms  and  he  was  expressly  authorized  therein  to  interpret  and 
determine  the  meaning  and  effect  of  not  only  Article  6  but  of 
every  other  provision  of  the  contract.  As  to  the  responsibility 
and  authority  of  the  Chief  Engineer  of  the  Sanitary  District, 
the  contract  provides: 

"The  work  shall  be  executed  under  the  direction  and  super- 
vision of  the  Chief  Engineer  of  the  Sanitary  District  and  his 
properly  authorized  agents,  by  whose  measurements  and  calcu- 
lations the  quantities  and  amounts  of  the  several  kinds  of 
work  performed  under  this  contract  shall  be  determined,  #** 

"To  prevent  all  disputes  and  litigation,  it  is  further 
agreed  by  and  between  the  said  Sanitary  District  and  the 
Contractor  that  said  Engineer  shall  determine  all  questions  in 
relation  to  said  work,  and  he  shall  in  all  cases  decide  ail 
questions  which  may  arise  relative  to  the  execution  of  the  work 
under  this  contract  on  the  part  of  the  said  Contractor,  and 
his  decision  shall  be  final  and  conclusive  on  both  parties 
hereto;  and  such  decision,  in  case  any  question  aay  arise, 
shall  be  a  condition  precedent  to  the  right  of  said  Contractor 
to  receive  any  money  or  compensation  for  anything  done  or 
furnished  under  this  contract," 

It  will  be  noted  that  the  contract  provides  that  the 

decision  of  the  Chief  Engineer  as  to  "all  questions  which  may 

arise  relative  to  the  execution  of  the  work  under  this  contract 
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***  shall  be  final  and  conclusive  on  both  parties,"  Flaiwtiff 
consented  to  do  the  work  in  conformity  with  the  revised  plans 
because  under  Harrington's  interpretation  of  Article  6,  the 
revisions  resulted  in  omissions  of  integral  parts  of  the  work, 
for  which  the  Chief  Engineer  of  the  Sanitary  District  determined 
that  plaintiff  should  be  compensated.  Since  the  parties  to  the 
contract  made  the  determination  of  said  Chief  Engineer  final 
and  binding,  we  have  no  right  to  consider  it  otherwise. 
Even  though  the  interpretation  of  Article  6  by  the 
Chief  Engineer  were  to  be  disregarded,  it  cannot  be  reasonably 
disputed  that  the  changes  In  construction  heretofore  shown 
constituted  in  some  instances  material  and  substantial  re- 
ductions in  Integral  parts  of  the  work  and  in  other  Instances 
omissions  of  integral  parts  of  the  work.  According  to 
Harrington  these  changes  in  construction  were  not  necessary 
but  were  made  solely  for  the  purpose  of  economizing  on  the 
job.  In  our  opinion  Article  6  of  the  contract  did  not  authorize 

defendant  to  take  away  from  plaintiff  the  right  to  build  those 

or  substantially  reduced,, 
integral  portions  of  the  project  that  were  omitted/ 

Plaintiff  having  been  deprived  of  its  right  to  perform 

substantial  and  integral  portions  of  its  contract  work,  what 

damages  is  it  entitled  to  recover?  The  damages  claimed  by 

plaintiff  consist  of  its  anticipated  profit  on  the  omitted 

work  plus  the  amount  of  its  direct  or  plant  charges,  indirect 

expenses  and  field  overhead  allocated  to  such  omitted  work  by 

plaintiff  in  its  bid.  In  other  words  it  is  the  profit  lost 

by  plaintiff  on  the  whole  job  as  the  result  of  the  material 

changes  in  the  contract  work  which  Chief  Engineer  Harrington 

determined  had  effected  a  change  in  "the  general  character  of 

the  work  as  a  whole*1* 

If  it  is  held  that  plaintiff  is  entitled  to  recover  its 

loss  of  profit  on  the  omitted  work  and  in  addition  thereto 

its  direct  or  plant  charges,  indirect  expenses  and  field 
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overhead  allocated  to  such  work  in  its  bid  for  performing 
the  contract  work  as  a  whole,  there  is  no  dispute  as  to  the 
amount  ©f  damages  sustained  toy  plaintiff  because  of  the 
omitted  work,  except  as  to  one  item.  This  item  concerns  the 
building  by  plaintiff  of  the  "effluent  conduit  extension. " 

Plaintiff  contends  that  "the  effluent  conduit  extension 
was  built  under  a  new  and  later  and  different  contract"  and 
that  "the  work  and  quantities  of  this  separate  and  independent 
contract  cannot  be  applied  as  an  offset  against  the  quantities 
omitted  under  the  original  contract."  We  do  not  think  plain- 
tiff's position  in  respect  to  the  effluent  conduit  extension 
is  sound.  The  contract  included  the  building  of  an  effluent 
conduit  and  the  effluent  conduit  in  question  was  merely  an 
extension  of  that  provided  for  in  the  original  contract. 
The  Chief  Engineer  requested  authority  from  the  Board  of 
Trustees  of  the  Sanitary  District  to  order  plaintiff  to  build 
the  effluent  conduit  extension  as  an  "extra"  and  he  was  granted 
such  authority  by  said  board.  This  extension  was  built  at  the 
same  time  the  other  work  under  the  contract  was  being  performed 
and  with  the  same  equipment,  the  same  labor,  overhead,  indirect 
and  fixed  charges.  We  are  impelled  to  conclude  that  the  build- 
ing of  the  effluent  conduit  extension  was  extra  work  under  th© 
original  contract  and  was  so  treated  by  the  parties.  It  ab- 
sorbed to  the  extent  of  such  extra  work  plaintiff's  field 
overhead,  direct  or  plant  charges  and  indirect  expenses  just 
as  such  items  would  have  been  absorbed  if  omitted  work  to  the 
same  extent  had  been  done.  Defendant  was  therefore  entitled  to 
an  offset  of  $6,911.19  by  reason  of  plaintiff  having  been  given 
the  additional  or  extra  work  of  building  the  effluent  conduit 
extension.  In  our  opinion  plaintiff  is  entitled  to  recover 

damages  of  $49,238.51  because  of  the  omitted  work  after  allowing 
defendant  said  offset. 

Other  points  have  been  urged  and  considered  but  in  the 
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view  we  take  of  this  case  we  do  not  deem  it  necessary  to 
discuss  them. 

For  the  reasons  stated  herein  the  judgment  of  the 
Circuit  court  of  Cook  eounty  is  reversed  and  judgment  is 
entered  here  for  $49,238.51, in  favor  »f  plaintiff  aad 
against  defendant* 

JUDGkEHT  REVERSED  AND 
JUDGMEHT  HERE* 


friend 


»   P.  J*,  and  Scanlan,  J.,  concur , 
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CHARLES  i  ,  WQSUtW%^lgm  , 

Appellees,   —^APPEAL  FROM  SUPEi 
) 
V.  )  COURT,  COOK  C 

) 
N,  P.  SEVBRJTet  al.,  >Q  O  Q  T 

Appellants,    )t>  (Q  &   J_  0 

MR,  .JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OP  THE  COURT* 

This  action  was  brought  by  plaintiffs  Charles  J«  Ekstrand 
Roy  H«  Ekstrand,  J,  Leslie  Ekstrand  and  R,  G*  Erickson,  doing 
business  as  Ekstrand  Paint  &  Supply  Company  (hereinafter  for 
convenience  sometimes  referred  to  collectively  as  Ekstrand) 
against  defendants  N,  P.  Severin  and  A,  N,  Severin,  doing  busi- 
ness as  N.  P.  Severin  Company  (hereinafter  for  convenience  some- 
times referred  to  collectively  as  Severin),  Royal  Indemnity 
Company,  Globe  Indemnity  Company,  The  Fidelity  &  Casualty 
Company  of  New  York,  American  Surety  Company  of  New  York, 
Hartford  Accident  and  Indemnity  Company,  United  States  Fidelity 
and  Guaranty  Company  and  Fidelity  and  Deposit  Company  of  Mary- 
land, to  recover  on  a  statutory  bond  executed  by  Severin  as 
principal  and  the  other  defendants  as  sureties,  ^balance  for 
painting  materials  furnished  by  plaintiffs  in  connection  with 
the  construction  of  thelTyandoite  Higii  School,  Kansas  City, 
Kansas.  Ihe  case  was  tried  by  the  court  without  a  jury  and 
judgment  was  entered  in  debt  against  defendants  for  $1,308,000 
and  plaintiffs*  damages  were  assessed  at  $2,203,87  and  interest 
thereon  of  $661,16,  making  the  total  amount  of  plaintiffs' 
damages  $2,865,03,  the  debt  to  be  discharged  pro  tanto  on  the 
payment  of  said  damages  and  costs*  Defendants  appeal  from  said 
judgment  and  assessment  of  damages  and  plaintiffs  filed  a  cross 
appeal  from  the  credit  allowed  defendants  under  the  terms  of 
the  release  involved  herein.  The  death  of  defendant,  A,  N« 
Severin,  having  been  suggested,  the  Continental  Illinois  National 
Bank  &  Trust  Co.,  as  executor  of  his  estate,  was  substituted  as 
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defendant  in  place  of  said  A.  N.  Severin. 

On  June  6,  1935  Severin  was  awarded  the  general  contract 
by  the  Board  of  Education  of  Kansas  City,  Kansas,  for  the  con- 
struction of  the  Wyandotte  High  School  in  said  city.  As  such 
general  contractor  Severin  executed  a  bond  with  the  other  de- 
fendants as  sureties  thereon.  This  was  not  only  a  performance 
bond  given  to  the  state  of  Kansas  for  its  own  use  and  protection 
but  it  was  also  given  for  the  benefit  of  all  persons  who  fur- 
nished labor  or  materials  for  the  high  school  building  project, 
subject  only  to  the  prior  rights  of  the  state  of  Kansas. 

A,  H.  Schultz  requested  Sever in  to  give  him  the  painting 

work  on  the  high  school.  Severin  drafted  a  subcontract  for  the 

painting,  the  seventh  paragraph  of  which  is  as  follows: 

"It  is  further  agreed  that  the  Subcontractor  will  purchase 
all  materials  required  for  the  completion  of  all  work  included 
in  this  contract  or  extensions  thereof  from  Ekstrand  Paint  & 
Supply  Company  of  Chicago,  Illinois,  In  consideration  of  this 
article  the  Subcontractor  agrees  to  secure  from  the  Ekstrand 
Paint  &   Supply  Company  a  release  issued  for  the  benefit  of  the 
Contractor  by  the  Ekstrand  Paint  &  Supply  Company,  which  will 
waive  the  right  of  any  claim  for  materials  furnished  by  the 
Ekstrand  Paint  &  Supply  Company  up  to  a  total  amount  of  $2,000," 

At  the  same  time  Severin  also  prepared  a  form  of  release, 
which  was  given  to  Schultz  for  Ekstrand  to  sign*  Ekstrand  exe- 
cuted the  release,  which  reads  as  follows: 

"KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  Ekstrand  Paint  & 
Supply  Company,  a  Corporation  of  Chicago,  Illinois,  for  and  in 
consideration  of  the  sum  of  One  Dollar  ***,  and  other  valuable 
considerations,  receipt  of  which  are  hereby  acknowledged,  agrees 
to  furnish  and  ship  to  A*  H.  Schultz,  for  use  in  the  execution 
of  a  contract  for  the  painting  and  finishing  of  the  Wyandotte 
High  School,  Kansas  City.  Kansas,  materials  as  required  by  said 
contract  and  conforming  to  the  requirements  thereof  in  the  value 
of  Two  Thousand  Dollars, 

"The  undersigned  further  agrees  to  and  does  hereby  waive 
and  release  any  and  all  claims  or  right  of  liens  on  the  Wyandotte 
High  School,  Kansas  City,  Kansas,  and  does  further  release  N*  P„ 
Severin  Company  and  its  Sureties  and  the  Owner  of  the  Wyandotte 
High  School.  Kansas  City,  Kansas,  of  all  claims  and  demands  what- 
soever to  the  amount  of  Two  Thousand  Dollars  *•«-*,  over  and  above 
the  reasonable  value  of  all  materials  paid  for  by  either  N.  P» 
Sever ln7orwS\  H.  Schultz  on  account  of  labor  or  materials,  or 
both,  furnished,  or  which  may  be  furnished  by  the  undersigned 
for  the  said  building." 
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Schultz  returned  the  Ekstrand  release  to  Severin  and 
he  was  awarded  the  subcontract  for  the  painting,  which  obli- 
gated him  to  purchase  all  the  painting  materials  for  the  job 
from  Ekstrand.  The  contract  price  for  the  painting  under 
Schultz «s  subcontract  was  $14,950.  It  should  be  noted  that 
the  aforesaid  release  was  signed  by  Ekstrand  Paint  &  Supply 
Company,  a  corporation,  and  that  the  painting  materials  were 
to  be  supplied  by  such  corporation.  However,  said  corporation's 
right  to  supply  the  painting  materials  was  assigned  to  plain- 
tiffs on  December  15,  1935  and  they  supplied  the  materials  in- 
volved herein. 

Late  in  1935>  when  he  was  about  to  proceed  with  the  work 
under  his  subcontract,  Schultz  procured  a  small  amount  of  paint- 
ing materials  and  supplies  from  Ekstrand,  whose  place  of  busi- 
ness was  in  Chicago.  After  he  started  work  on  the  high  school 
he  was  informed  that,  because  of  certain  union  restrictions,  it 
would  be  necessary  for  him  to  purchase  his  painting  materials 
in  Kansas  City  and  he  so  advised  Ekstrand.  Arrangements  were 
then  made  by  Ekstrand  with  three  Kansas  City  concerns,  Sherwin- 
Williams  Co.,  Honn-Letton  Paint  Co.  and  Cook  Paint  &  Varnish 
Company  to  have  them  deliver  the  required  painting  materials 
direct  to  the  job  and  to  bill  Ekstrand  for  same. 

On  April  7,  1937  Severin  received  from  schultz  after  the 
latter  had  completed  the  work  under  his  subcontract,  the  follow- 
ing statement: 

rtN»  P.  Severin  Company 
222  West  Adams  Street 
Chicago,  111, 

#  *  * 
Job  Wyandotte  High  School  K.  C.  Kan 

All  material  used  on  above  protect 

Sherwin  Williams  Co $  5*6*70 

Kansas  City  Kan, 

Hunn  Letton  Paint  Co ♦  1,347,50 

1518  Grand  Ave  K.  C„  Ho, 
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Cook  Paint  &  Varnish  Co. 929.50 

1309  Grand  Ave  K.  C,  M©» 

Ekstrand  Paint  &  Supply  Co ,   107.80 

5219  N.  Clark  -  Chicago 

total $2,931,50 

Signed:  A,  H,  Sehultz" 

Sometime  later  in  April  or  early  in  May  Roy  H,  Ekstrand, 

A,  H.  Schultz  and  Wilson  II,  Eastman  had  a  conference  in  the 

Sever in  office  regarding  the  amount  due  Ekstrand  for  the 

painting  materials  furnished  Schultz^  Eastman  was  a  civil 

engineer  and  had  general  supervision  of  the  high  sehool  project 

for  Severin,  Ekstrand  had  been  theretofore  paid  $550   on  account 

and,  according  to  Eastman,  Severin  still  owed  Sehultz  $1,050  on 

his  subcontract.  It  is  undisputed  that  during  said  conference 

Roy  H.  Ekstrand  informed  Eastman  that  plaintiffs  had  furnished 

Schultz  directly  $198,12  worth  of  materials  and  that  the  three 

Kansas  City  concerns  sent  invoices  to  Ekstrand  for  all  the 

painting  materials  furnished  by  them  to  the  high  school  project 

as  follows:  Sherwin-Williams  Co.  $496.95,  Hunn-Letton  Co. 

$1*213*37  and  Cook  Paint  &   Varnish  Company  $845.43*  Eastman 

testified  that  as  Roy  H,  Ekstrand  gave  him  these  figures  he 

made  a  pencil  memorandum  of  same,  which  was  received  in  evi*- 

denee.  The  foregoing  amounts  aggregated  $2, 753*87 «  Discussion 

then  ensued  as  to  what  would  be  a  fair  profit  for  Ekstrand  on 

the  painting  materials  so  furnished.  According  to  Eastman,  it 

was  agreed  between  him  and  Roy  H,  Ekstrand  that  15%  of  said 

$2,753.87  er  $313#°3  would  be  a  fair  and  reasonable  profit 

for  Ekstrand  and  he  made  the  notation  "Profit  to  Eck, . ,$313.Q3M 

on  said  memorandum,  According  to  Roy  H,  Eckstrand,  the  matter 

of  the  Ekstrand  profit  on  the  painting  materials  was  discussed 

but  he  denied  that  there  was  any  such  agreement*  Although 

Sehultz  was  present  at  the  conference,  he  did  not  know  or 

remember  anything  either  about  the  invoice  figures  furnished 
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Eastman  by  Roy  H.  Ekstrand  or  the  agreement  as  to  the  Ekstrand 

profit,  concerning  which  Eastman  testified.  Roy  H.  Ekstrand 

admitted  seeing  Eastman  make  the  pencil  memorandum  entries  but 

he  stated  that  he  did  not  see  what  he  actually  wrote  on  the 

paper.  The  memorandum  is  in  part  as  follows: 

"Sherwin  Wms ,  496*95 

H.  L 121^.37 

Cook 845.43 

Eck 198.12 

2753*8? 
Profit  to  Eck 313.03 

Schultz  Bills 3066.90* 

Eastman  testified  that  after  the  matter  of  the  Ekstrand 
profit  had  been  settled,  the  discussion  turned  to  the  release 
given  by  Ekstrand  to  Sever in  and  that  no  agreement  eould  be 
reached  as  to  the  meaning  of  the  terms  of  said  release.  Roy 
II.  Ekstrand  testified  that  the  discussion  concerning  the  release 
became  so  acrimonious  that  the  conference  ended  with  his  de- 
claration that  the  construction  of  said  release  would  have  to 
be  left  to  the  courts. 

Thereafter  the  following  letter  was  sent  by  Schultz  to 
Sever in: 

"Chicago,  Illinois 
May  13,  1937 
N.  P.  Severin  Company 
222  I.  Adams  St. 
Chicago,  Illinois 

Gentlemen: 

Enclosed  herewith  find  statement  of  the  Ekstrand  Paint  & 
Supply  Company,  for  material  furnished  to  me,  and  used  under  my 
contract  on  the  Wyandotte  High  School,  in  Kansas  City,  Kansas, 
This  statement  is  correct,  and  should  be  paid  to  Ekstrand  Paint 
<&  Supply  Company  as  soon  as  possible.  It  Is  ready  to  deliver 
to  you  the  releases  of  Hunn  Letton  Paint  Company,  The  Sherwin?- 
Williams  Company,  Cook  Paint  &  Varnish  Company,  and  itself,  on 
forms  prescribed  by  you,  upon  receipt  of  said  amount,  and 
simultaneously  therewith. 

Yours  very  truly « 

A.  H.  Schultz." 

The  statement  enclosed  with  the  foregoing  letter  was  as 

follows : 
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EKSTRAND  PAINT  &  SUPPLY  CO, 
Jobbers  —  Distributors 
5219  North  Clark  Street 
Chicago,  111, 

SOLD  TO   A,  H.  SCHJLTZ, 

1353  Bryn  Mawr  Avenue 
Chicago,  Illinois, 


Date  May  11,  1937 

To  materials  furnished  for 

Wyandotte  High  School, 

Kansas  City,  Kansas  $4,753.87* 

On  May  19,  1937,  Ekstrand  wrote  a  letter  to  Severin  re- 
questing payment  of  $4,753.87  for  the  painting  materials  fur- 
nished Schultz  for  the  high  school  project  and  in  response 
thereto  Severin  wrote  Ekstrand  that  the  latter' s  request  for 
the  payment  of  $4,753*87  had  been  turned  over  to  the  attorney 
for  Severin,  shortly  thereafter  this  action  was  instituted  by 
Ekstrand  to  recover  from  Severin  and  the  sureties  on  the  Severin 
bond  a  claimed  balance  of  $4,203.87*  after  allowing  a  credit  of 
$550*  which  amount  had  been  theretofore  paid  on  account. 

It  will  be  noted  that  the  $4,753.87  bill  rendered  by 
Ekstrand  to  Schultz  and  in  turn  sent  by  him  to  Severin  is  exactly 
$2,000  more  than  the  figures  admittedly  furnished  by  Roy  H.  Ek- 
strand to  Eastman  at  the  aforesaid  conference  as  covering  all 
the  materials  furnished  by  the  three  Kansas  City  firms  as  well 
as  those  furnished  by  Ekstrand,  which  figures  aggregated 
$2,753*87.  According  to  Roy  H,  Ekstrand,  he  arrived  at  the 
amount  of  $4,753.87  by  checking  over  with  Schultz  the  quantities 
shown  on  the  latter  »s  delivery  tickets  item  by  item  with  the 
prices  charged  on  the  Kansas  City  firms'  invoices  to  Ekstrand 
and  the  charges  on  Ekstrand *s   own  books  and  determined  the 
proper  charge  to  be  made  for  such  items  to  Schultz,  which  the 
latter  approved.  Roy  H#  Ekstrand  testified  further  that  the 
charges  embraced  in  the  $4,753*87  invoice  to  Schultz  were  agreed 
to  by  Schultz  before  the  conference  with  Eastman  but  that  the 
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typewritten  invoice  sheets  itemizing  such  charges,  betiring 
date  May  11,  1937,  which  were  received  in  evidence,  were  not 
prepared  until  after  the  conference  with  Eastman.  Schultz 
did  not  remember  whether  he  approved  the  Ekstrand  $4,753#87 
bill  for  materials  before  or  after  the  conference  with  Eastman, 

The  trial  judge  decided  this  case  by  allowing  the  full 
amount  of  the  Ekstrand  claim  of  $4,753.87  and  deducting  there- 
from the  $550  paid  on  account  and  the  $2,000  specified  in  the 
Ekstrand  release,  which  left  a  balance  due  plaintiffs  of 

$2,203.87  and  he  further  allowed  $66l.l6  Interest  on  said  amount, 

favor 

making  the  total  damages  assessed  in  plaintiffs  »^$2,865,03. 

The  two  principal  questions  presented  for  our  determination 
are  whether  the  trial  court  erred  as  to  the  amount  and  the  manner 
in  which  plaintiffs*  damages  were  assessed  and  in  its  construc- 
tion of  the  release  given  by  Ekstrand  to  Severin. 

In  our  opinion  the  finding  of  the  trial  court  that  plain- 
tiffs were  entitled  to  an  allowance  of  $4,753*87  for  the  materials 
furnished  to  Schultz  was  against  the  manifest  weight  of  the  evi- 
dence. When  Schultz  had  fully  completed  his  work  under  his  sub- 
contract on  or  about  April  7,  1937*  he  sent  Severin  a  statement 
for  $2,931. 50 #  which  was  for  "all  material  used  on  above  project. * 
This  statement,  in  so  far  as  it  pertained  to  the  accounts  due  to 
the  three  Kansas  City  firms,  was  10%  higher  than  the  amounts  ad- 
mittedly due  them  from  Ekstrand  for  the  materials  which  they  fur- 
nished. The  cost  of  the  painting  materials  for  the  high  school 
project  was  considered  at  the  conference  between  Roy  H*  Ekstrand, 
Schultz  and  Eastman  late  in  April  or  early  in  May,  1937»  Schultz 
seemingly  had  no  recollection  as  to  what  happened  at  that  confer- 
ence. Roy  H.  Ekstrand  admitted  that  at  said  conference  the  matter 
of  Ekstrand1 s  profit  was  discussed  and  he  further  admitted  that 
he  gave  the  exact  amounts  to  Eastman  at  which  the  materials  fur- 
nished by  Ekstrand  were  charged  a«l  at  which  the  materials  fur- 
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nished  by  the  three  Kansas  City  concerns  were  invoiced  to  Ek- 
strand.  As  already  shown,  these  amounts  aggregated  $2,753.87, 
It  will  be  recalled  that  Eastman  testified  that  it  was  agreed 
that  15%  of  that  amount  or  $313.03  would  be  a  fair  profit  for 
Ekstrand  and  that  Roy  H.  Ekstrand  denied  that  such  an  agreement 
was  made.  However,  the  conference  did  not  break  up  over  that 
phase  of  the  discussion  but  rather  because  Roy  H.  Ekstrand  and 
Eastman  and  the  attorney  for  Severin  were  unable  to  agree  on 
the  meaning  of  the  provisions  of  the  release.  It  must  be  borne 
in  mind  that  Roy  H.  Ekstrand  did  not  even  mention  at  that  con- 
ference any  agreement  between  him  and  Sehultz  that  $4,753.87 
was  a  "correct"  charge  for  the  materials.  The  fact  that  it 
was  not  mentioned  demonstrates  conclusively  that  such  a  charge 
had  not  been  considered  or  contemplated  by  Ekstrand  prior  to 
the  conference.  If  it  had  been,  it  would  unquestionably  have 
been  presented  at  that  time  and  place,  since  the  purpose  of 
the  conference  was  to  settle  both  the  cost  of  the  materials 
and  the  profit  of  Ekstrand.  It  is  a  most  peculiar  circumstance 
that,  after  the  disagreement  as  to  the  meaning  of  the  release, 
Roy  H.  Ekstrand  and  Sehultz  should  get  together  and  agree  to 
fix  the  cost  of  the  materials  at  $4,753.87,  an  increase  of 
$2,000  over  the  actual  cost  of  the  materials  to  Ekstrand.  That 
the  increase  is  in  the  exact  amount  of  the  waiver  provided  in 
the  release  is  also  significant.  We  think  that  the  compilation 
of  the  $4,753*87  charge  was  purely  an  afterthought.  No  attempt 
was  made  to  show  that  such  was  a  fair  and  reasonable  charge  for 
the  materials  furnished.  It  is  not  claimed  that  it  was  a  reason- 
able charge  but  merely  that  Sehultz  agreed  to  it.  As  has  been 
seen,  no  advance  agreement  was  made  as  to  the  price  to  be  charged 
by  Ekstrand  for  the  materials.  It  was  of  course  anticipated  by 
all  concerned  that  Ekstrand  would  be  entitled  to  realize  a  reason- 
able profit  on  the  materials  furnished,  all  of  which,  with  the 
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exception  of  the  small  amount  furnished  by  Ekstrand,  were 
supplied  by  the  Kansas  City  concerns.  The  handling  and  delivery 
of  the  major  portion  of  the  materials  entailed  no  expense  upon 
Ekstrand,  While  it  is  true  that  the  invoice  for  $4,753.87  was 
made  out  to  Schultz,  it  was  never  Intended  that  he  would  per- 
sonally pay  it  or  any  part  of  it.  As  far  as  Schults  was  con- 
cerned, the  invoice  might  just  as  well  have  been  for  even  a  much 
larger  amount.  It  was  clearly  the  intention  of  Ekstrand  to  foist 
this  unreasonable  charge  upon  Severin  and  this  the  law  will  not 
permit  under  the  circumstances  shown  here.  After  Schultz  had 
sent  the  statement  to  Severin  showing  that  the  total  cost  of  "all 
material  used"  on  the  high  school  project  was  $2,931«50>  after 
Boy  H.  Ekstrand  admitted  that  the  total  cost  of  the  materials  to 
Ekstrand  was  $2,753.87  and  after  Roy  H.  Ekstrand  failed  to  even 
mention  the  charge  of  $4,753.87  at  the  conference  called  for  the 
purpose  of  considering  the  cost  of  the  materials  and  the  amount 
that  should  be  allowed  Ekstrand  as  a  reasonable  profit  thereon, 
ordinary  principles  of  common  honesty  and  fair  business  dealing 
preclude  recognition  of  the  agreement  between  Roy  H,  Ekstrand 
and  Schultz  to  charge  Severin  $4,753.87  for  the  painting  materials 
used  on  the  high  school  project  as  valid  and  binding  upon  Severin. 

We  will  now  consider  the  release  given  by  Ekstrand  to  Severin 
Said  release  provides  that  Ekstrand  "agrees  to  furnish  and  ship  to 
A,  H.  Schultz,  for  use  in  the  execution  of  a  contract  for  the 
painting  and  finishing  of  the  .yandotte  High  School,  Kansas  City, 
Kansas,  material  as  required  by  said  contract  and  conforming  to 
the  requirements  thereof  in  the  value  of  Two  Thousand  Dollars" 
and  that  Ekstrand  "does  further  release  N.  P,  Severin  Company 
and  its  Sureties  and  the  Owner  of  the  'yandotte  High  School, 
Kansas  City,  Kansas,  of  all  claims  and  demands  whatsoever  to 
the  amount  of  Two  Thousand  Dollars  ***,  over  and  above  the 
reasonable  value  of  all  materials  paid  for  by  either  H.  P. 
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Severin  Company  or  A.  H»  Schultz  on  account  of  labor  or 
materials,  or  both,  furnished,  or  which  may  be  furnished  by 
the  undersigned  [Ekstrand]  for  the  said  building, H 

In  our  opinion  filed  on  a  prior  appeal  of  this  case 
we  said  that  the  release  was  ambiguous  and  we  are  still  of 
that  opinion,  notwithstanding  defendants'  assertion  that  its 
language  is  clear  and  understandable.  It  becomes  even  more 
ambiguous  when  considered  in  connection  with  that  portion  of 
paragraph  seven  of  Schultz »s  subcontract  which  states  that 
"the  subcontractor  agrees  to  secure  from  the  Ekstrand  Paint 
&  Supply  Company  a  release  issued  for  the  benefit  of  the  con- 
tractor by  the  Ekstrand  Paint  &   Supply  Company,  which  will 
waive  the  right  of  any  claim  for  materials  furnished  by  the 
Ekstrand  Paint  &  Supply  Company  to  a  total  amount  of  $2,000," 

Thus  in  the  release  Ekstrand  agreed  to  waive  all  claims 
to  the  extent  of  $2,000  "over  and  above  the  reasonable  value 
of  all  materials  paid  for  by  either  N.  P,  Sever in  Company  ©r 
A,  H,  Schultz"  and  under  the  subcontract  Schultz  was  required 
to  procure  a  release  from  Ekstrand  for  the  benefit  of  Severin, 
"which  will  waive  the  right  of  any  claim  for  materials  fur- 
nished by  the  Ekstrand  Paint  and  Supply  Company  to  a  total 
amount  of  $2,000,"  Severin  drafted  both  the  release  and  the 
subcontract  and  therefore  both  instruments  must  be  construed 
most  strongly  against  defendants. 

It  will  be  noted  from  the  release  that  Severin  con- 
templated that  the  painting  material  requirements  would  be 
of  the  value  of  $2,000,  According  to  defendants,  the  release 
should  be  construed  to  mean  that, if  plaintiffs  furnished  $2,000 
worth  of  materials  and  neither  Severin  nor  Schultz  saw  fit  to 
pay  anything  on  account  of  such  materials,  plaintiffs  must  be 
held  to  hare  waived  all  right  to  recover  anything  from  the 
defendants  herein  for  the  materials  so  furnished,  and  if 
Ekstrand  furnished  materials  of  a  greater  value  and  neither 
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Severin  nor  Schultz  saw  fit  to  pay  anything  on  account  of 
sueh  materials,  then  plaintiffs  must  be  held  to  have  waived 
as  to  defendants  $2,000  of  the  amount  of  their  claim  for 
materials,  even  though  Severin  still  owed  Schultz  a  balance 
under  his  subcontract,  or  in  other  words  that  plaintiffs' 
release  constituted  as  to  defendants  a  flat  waiver  of  $2,000 
of  the  value  of  the  materials  furnished.  It  is  inconceivable 
that  the  parties  intended  such  a  result. 

The  provisions  of  the  release  call  for  explanation.  The 
only  explanation  offered  in  defendants'  behalf  was  that  attempted 
by  their  witness  Eastman,  when  he  testified  that  "we  would  give 
them  a  contract  if  we  could  have  any  security  that  the  material 
would  be  furnished  and  that  they  would  be  financially  able  to 
complete  the  jobj  that  if  they  gave  us  a  guarantee  from  one  or 
more  manufacturers  that  these  manufacturers  in  the  first  place 
agreed  to  furnish  so  much  material,  and,  in  the  second  place, 
would  agree  to  release  us  of  a  certain  amount  of  obligation, 
then  we  would  fe«l  sufficiently  protected  to  give  them  a  con- 
tract." This  attempted  explanation  did  not  explain.  It  was 
as  ambiguous  as  the  release  itself. 

The  only  reasonable  explanation  as  to  the  meaning  of  the 
release  and  the  intention  of  the  parties  in  regard  thereto  was 
that  offered  by  Roy  H.  Ekstrand.   He  testified:   "I  told  him 
[Eastman]  that  that  release  did  not  release  $2,000  as  such; 
that  we  expected,  through  that  release,  to  waive  materials 
up  to  the  amount  of  $2,000,  as  far  as  the  N,  P.  Severin  Company 
was  concerned  and  looked  to  the  subcontractor's  balance  in  his 
account  for  the  first  $2,000  ***  We  limited  the  amount  of  money 
that  we  would  look  to  from  Schultz  to  $2,000,  We  refused  to 
take  a  chance  on  anything  over  $2,000,  looking  to  the  contract 
to  produce  the  first  $2,000  of  our  contract.  I  stated  at  that 
time,  if  my  memory  serves  me  right,  that  due  to  the  $2,000 
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waiver,  and  the  faet  that  only  $1,600  was  available  for  payment 
that  we  stood  to  lose  $400  of  our  bills."  The  effect  of  the 
testimony  of  Roy  K«  Ekstrand  was  that  it  was  intended  by  the 
release  that  plaintiffs  would  have  to  look  to  the  money  due 
Schultz  under  his  subcontract  for  the  payment  of  the  first  $2,000 
on  account  for  the  materials  furnished  by  them.  This  seems  to  be 
a  reasonable  explanation  and  it  was  the  only  explanation  offered 
as  to  the  meaning  of  the  release.  Plaintiffs  had  received  $55© 
on  account  and  Eastman  admitted  there  was  $1,050  due  and  owing 
to  Schultz  under  his  subcontract.  That  made  $1,600  applicable 
under  the  subcontract  to  payment  for  the  materials.  Therefore 
plaintiffs  under  the  terms  of  the  release  must  be  held  to  have 
suffered  a  loss  of  $400  of  the  $2,000,  for  the  payment  of  which 
they  had  to  look  to  Schultz  or  the  money  due  him  under  his 
subcontract. 

There  is  no  merit  in  defendants  contention  that  an  action 
on  the  statutory  bond  involved  herein  could  only  be  properly 
brought  in  the  name  of  the  state  of  Kansas,  the  obligee  in  said 
bond,  for  the  use  of  plaintiffs.  It  is  ordinarily  true  that  an 
action  on  a  bond  must  be  between  the  parties  to  it  but  this  pro- 
ceeding was  instituted  under  section  60-1414  of  the  General 
Statutes  of  Kansas  (Gorrick  Annotated  Statutes,  1935)  which 
expressly  provides  that  "any  person  to  whom  there  is  due  any 
sum  for  labor  or  material  furnished  ***  may  bring  an  action  on 
such  bond  [required  under  the  preceding  section]  for  the  re- 
covery of  such  indebtedness. M 

Saving  held  that  the  allowance  by  the  trial  court  of  plain- 
tiffs' $4,753.87  charge  for  the  materials  furnished  was  against 
the  manifest  weight  of  the  evidence,  it  is  incumbent  upon  us  to 
determine  from  the  preponderance  of  the  evidence  the  amount  of 
damages  plaintiffs  are  entitled  to  recover.  The  trial  court 
should  have  found  that  the  proper  charge  for  the  materials  fur- 
nished directly  by  Ekstrand  was  $198.12  and  that  the  actual 
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cost  to  Ekstrand  of  the  materials  furnished  by   the  three  Kansas 
City  concerns  was  $2,555.75*  These  were  the  charges  admittedly 
given  by  Roy  H.  Ekstrand  to  Jeverin  and  they  amount  to  a  total 
of  $2, 7^3.87 •  The  trial  court  should  have  further  found  that 
Ekstrand  and  Severin  agreed  that  15%  of  said  $2,753*87  or  $313.03 
would  be  a  fair  and  reasonable  profit  to  Ekstrand  on  the  materials 
furnished.  As  opposed  to  the  uncorroborated  testimony  of  Hoy  H« 
Kkstrand  that  there  was  no  agreement  made  as  to  the  Ekstrand 
profit,  there  is  the  testimony  of  Eastman  that  the  aforesaid 
agreement  was  made  and  his  testimony  in  this  regard  Is  corrobo- 
rated by  the  pencil  memorandum  made  in  the  immediate  presence  of 
Boy  H,  Ekstrand  indicating  that  such  an  agreement  was  made,  Eoy 
I*  Ekstrand  admitted  that  the  matter  of  the  Ekstrand  profit  was 
discussed  but  he  gave  no  indication  as  to  the  result  of  that 
discussion.  In  our  opinion  plaintiffs  are  entitled  to  an  allow- 
ance of  $2,753.37,  plus  a  profit  thereon  of  $313.03,  making  their 
total  allowance  $3,066.90,  From  this  allowance  must  be  deducted 
$550  paid  them  on  account  and  the  loss  of  $400  sustained  by  then 
under  the  terms  of  their  release,  leaving  a  balance  due  them  of 
$2,116,90.  In  addition  to  such  balance  they  are  entitled  to 
interest  thereon  at  the  rate  of  %  per  annum  from  April  7#  1937 
to  April  6,  1944,  amounting  to  > 740 ,90,  making  the  total  amount 
of  plaintiffs'  damages  $2,357*30, 

For  the  reasons  stated  herein  the  judgment  of  the  trial 
court  is  reversed  and  judgment  is  entered  here  in  debt  against 
defendants  for  $1,303,000  and  plaintiffs*  damages  are  assessed 
at  $2,857*30,  the  debt  to  be  discharged  £££  tanto  on  the  paynent 
of  said  damages  and  costs  and  execution  to  issue  therefor  as  to 
all  of  the  defendants  except  the  Continental  Illinois  National 
Bank  &  Trust  Company  of  Chicago,  executor  of  the  estate  of 

A*  V,  Severin,  deceased,  as  to  which  defendant  plaintiffs* 
damages  are  to  be  paid  in  due  course  of  administration* 

JUBG8S8T  REYBESED  AHD  JTJDGMSBT  HSRB. 
Friend,  9,   J,,  and  Soanlan,  J,,  concur* 
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[ATE  JQF  ILLINOIS, 

lant  in  Error, 


P.  KATELHUT, 


Plaintiff  in  Error.  ;      TjJ •  6^9 ■  *T^ 

MR,  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OP  THE  COURT* 

This  writ  of  error  seeks  to  reverse  the  judgment  order  of 
the  trial  court  which  found  the  defendant,  William  F,  Katelhut, 
guilty  of  contempt  of  court  and  sentenced  him  to  serve  60  days 
in  the  County  Jail  as  punishment  for  such  contempt. 

Defendant  was  a  police  officer  of  the  Chicago  Park  District, 
On  July  2$9   1943  he  arrested  one  Edgar  Morgan  for  Indecent  expo- 
sure and  brought  him  to  the  Hyde  Park  Police  Station,  where  he 
was  charged  with  disorderly  conduct,  Morgan  was  released  on  bond 
furnished  by  John  H,  Coleman,  On  July  26,  1943  Morgan1 s  case 
appeared  on  the  call  of  Judge  Leon  Edelman  in  the  branch  of  the 
Municipal  court  of  Chicago  located  at  4802  S,  Wabash  avenue. 
When  the  case  of  City  of  Chicago  v,  Edgar  Morgan  was  called  for 
trial,  a  young  colored  man  stepped  up  to  the  bar  of  the  court, 
answering  as  the  defendant.  The  arresting  officer,  Katelhut, 
also  stepped  up  to  the  bar  of  the  court  when  the  Morgan  case 
was  called.  The  trial  Judge  upon  examining  the  arrest  slip 
attached  to  the  complaint  discovered  that  the  Edgar  Morgan 
who  had  been  arrested  by  Officer  Katelhut  was  described  on  said 
arrest  slip  as  a  white  man,  gray  haired,  70  years  old  and  5  feet 
9-1/2  inches  tall.  The  arrest  slip  also  indicated  that  he  was  a 
banker  by  occupation  and  resided  at  the  Hyde  Park  Hotel.  Judge 
Edelman  asked  the  colored  man  who  appeared  at  the  bar  ©f  the 
court  as  the  defendant,  Edgar  Morgan,  whether  he  had  told  the 
arresting  officer  that  he  lived  at  the  Hyde  Park  Hotel,  that 
he  was  70  years  of  age  and  that  he  was  a  banker  by  occupation, 
and  he  answered  that  he  was  so  drunk  at  the  time  of  his  arrest 
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he  did  not  know.  Then  Judge  Edelman  asked  the  arresting  officer 
what  person  made  out  the  arrest  slip  at  the  Hyde  Park  Police 
Station  and  Katelhut  stated  that  he  made  it  out  and  had  written 
thereon  the  answers  given  him  by  the  man  he  had  arrested.  Officer 
Katelhut  was  also  asked  if  the  negro  who  answered  as  Edgar  Morgan, 
was  the  defendant,  Edgar  Morgan,  whom  he  had  arrested  on  July  2J>, 
19*3*  and  he  replied  that  he  was.  The  trial  judge  asked  the 
colored  man  if  he  was  Edgar  Morgan  and  he  said  that  he  was.  The 
colored  man  was  then  asked  if  he  made  the  answers  that  appeared 
on  the  arrest  slip  and  if  he  was  a  banker,  and  he  again  replied 
that  he  was  drunk  at  the  time  ©f  his  arrest  and  did  not  remember, 
but  that  he  was  a  porter.  Judge  Edelman  inquired  of  John  H* 
Coleman,  who  was  present  in  court,  if  the  Edgar  Morgan  for 
whose  release  he  had  furnished  bond,  was  the  colored  man  before 
the  bar  of  the  court  and  Coleman  answered  that  he  was.  Thereupon 
the  court  ordered  Officer  Katelhut  to  take  the  colored  man  into 
custody.  Judge  Edelman  directed  that  an  investigation  be  made 
as  to  all  the  facts  and  circumstances  in  connection  with  the 
arrest  of  Edgar  Morgan,  his  release  on  bond  and  the  appearance 
of  the  colored  man  in  his  place  and  stead  to  answer  to  the  charge 
of  disorderly  conduct  preferred  against  said  Morgan  by  Officer 
Katelhut,  and  continued  the  case  of  City  of  Chicago  v,  Edgar 
Morgan  to  July  30,  I943.  After  the  inquiry  had  been  ordered 
and  the  case  continued  but  while  the  court  was  still  in  session, 
Officer  Katelhut  rushed  into  the  courtroom  and  informed  Judge 
Edelman  that  the  colored  man  had  escaped.  The  colored  man  had 
not  been  apprehended  up  to  the  time  the  judgment  order  was 
entered  herein  and  his  real  name  had  not  been  ascertained. 

When  the  disorderly  charge  against  Edgar  Morgan  was  again 
called  for  trial  on  July  30,  1943,  the  real  Edgar  Morgan  was 

present  to  answer  to  said  charge.  Officer  Katelhut  was  also 
present  at  that  time  and  admitted  in  open  court  to  Judge  Edelman 
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that  the  statements  were  false,  which  he  had  theretofore  made 
to  the  court  regarding  the  identity  of  the  colored  man  who 
appeared  in  the  place  and  stead  of  Edgar  Morgan  when  the  dis- 
orderly conduct  charge  against  the  latter  was  called  for  trial 
on  July  26,  1943  and  that  he  made  such  false  statements  to 
shield  and  protect  others.  Officer  Katelhut  was  then  charged 
with  contempt  of  court  and  the  disorderly  conduct  charge  against 
Edgar  Morgan  and  said  contempt  charge  against  Katelhut  were  both 
continued  until  August  12,  I943.   The  contempt  charge  was  again 
continued  to  August  13,  194-3,  when  the  trial  court  entered  its 
judgment  order,  which,  after  reciting  the  facts  heretofore  set 
forth,  found  that  "the  said  John  H.  Coleman  and  the  said  William 
Katelhut  are  now  present  in  court  and  the  Court  finds  that  It 
has  jurisdiction  of  the  parties  hereto  and  of  the  subject  matter 
thereof,  and  because  of  the  actions  of  the  said  Katelhut  and 
Coleman,  finds  each  of  them  guilty  of  Contempt  of  this  Court 
and  sentences  the  said  William  Katelhut  to  sixty  (60)  days  in 
the  County  Jail  for  such  Contempt  and  sentences  the  said  John 
H.  Coleman  to  six  (6)  months  in  the  County  Jail  for  such 
contempt." 

It  will  be  noted  that  the  bondsman,  John  H,  Coleman,  was 
also  found  guilty  of  contempt  but  the  judgment  order  as  to  him 
is  not  before  us  for  review* 

Defendant  urges  eleven  grounds  for  reversal,  many  of 
which  are  repetitious.  He  contends  that  he  purged  himself  by 
his  answer  to  the  rule  to  slew  cause.  It  is  sufficient  answer 
to  tMs  contention  to  state  that  a  disavowal  of  his  intention 
to  commit  a  direct  contempt  can  be  of  no  avail  to  him  as 
justification  for  his  deliberate  misrepresentation  to  the 
court  that  the  colored  man  was  the  real  defendant  he  had 
arrested  and  charged  with  disorderly  conduct.   hlle  it  is 
true  that  the  trial  court  entered  a  rule  on  defendant  on  July 
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30,  1943  to  show  cause  by  August  12,  1943  why  he  should  not 
be  punished  for  contempt  of  court  and  while  it  Is  also  true 
that  defendant  filed  an  answer  to  said  rule  in  which  he  again 
admitted  his  contempt  but  attempted  to  purge  himself  thereof, 
such  rule  and  the  answer  thereto  were  superfluous  and  should 
be  so  considered  and  disregarded,  since  defendant  was  guilty 
of  a  flagrant  contempt  committed  in  the  very  face  of  the  court* 
This  was  a  direct  criminal  contempt  for  which  the  court  had  the 
power  to  punish  Katelhut  sumiaarily  without  any  further  proof 
or  examination  and  without  petition,  affidavit  or  rule  to 
show  cause. 

Defendant's  contention  that  the  trial  court  erred  in 
failing  to  warn  him  that  his  answers  might  incriminate  him  does 
not  merit  serious  consideration.  Els  contention  that  the  Judg- 
ment order  was  erroneously  entered  because  it  failed  to  state 
that  his  false  statements  were  material  hasn't  the  slightest 
merit*  While  the  judgment  order  did  not  use  the  word  "material" 
in  connection  with  defendant's  false  statements,  it  recited  said 
false  statements  and  the  circumstances  under  which  they  were  made 
and  such  statements  and  circumstances  speak  for  themselves  as 
being  material* 

There  is  no  merit  in  defendant's  contention  that  he  could 
not  be  held  in  direct  contempt  unless  his  false  statements  were 
made  under  oath.  •  hile  the  record  does  not  disclose  whether  or 
not  Officer  Katelhut  had  been  sworn  as  a  witness  when  he  made 
the  false  statements  in  response  to  the  court's  questions  as  to 
the  identity  of  the  colored  man  who  appeared  in  place  of  the 
real  defendant  when  the  disorderly  conduct  charge  against  Edgar 
Morgan  was  called  for  trial,  it  was  not  material  whether  he 
was  or  was  not  sworn,  since  the  finding  that  he  was  guilty  of 
direct  contempt  was  not  predicated  upon  perjury  committed  by 
him  but  upon  his  contemptuous  conduct  in  attempting  by  his 
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false  answers  in  the  presence  and  hearing  of  the  trial  judge 
to  perpetrate  a  fraud  upon  the  court  and  thereby  impede  the 
administration  of  justice,  A  complete  answer  to  the  instant 
contention  is  found  in  People  v.  Gard.  259  111.  238,  In  that 
case  Police  Officer  Edward  S,  Gard  appeared  in  the  Criminal 
court  on  November  21,  1910  in  answer  to  a  writ  of  habeas 
corpus,  producing  one  William  Schubert,  who  had  been  thereto- 
fore arrested  and  detained  by  the  police  as  a  suspect  in  a 
robbery  case.  Upon  Gard's  request  the  hearing  was  continued 
until  November  23,  1910.  On  November  22,  1910  Gard  procured 
two  municipal  court  warrants  for  Schubert  -  one  for  vagrancy 
and  one  for  adultery.  Gard  turned  one  of  these  warrants  over 
to  another  police  officer  and  kept  the  other  in  his  own 
possession.  On  November  23,  1910  Gard  again  produced  Schubert 
in  court  in  obedience  to  the  writ  of  habeas  corpus.  When  no 
identification  of  Schubert  was  made  in  connection  with  the 
robbery  which  he  was  suspected  of  having  committed,  Judge 
Kickham  Scanlan,  before  whom  the  hearing  was  had,  inquired 
of  Gard  if  he  had  any  other  charges  against  Schubert*  Gard 
answered  that  he  had  not,  by  shaking  his  head  in  the  negative. 
Thereupon  an  order  was  entered  discharging  Schubert,  and  with 
a  copy  or  memorandum  of  the  order  he  and  his  counsel  went  to 
the  jail  to  have  the  jailer  discharge  him.  Officer  Gard 
preceded  them  to  the  jail  and  there  proposed  to  arrest  Schubert 
under  one  of  the  warrants  he  had  sworn  out  in  the  municipal 
court  the  day  before  and  which  he  had  had  in  his  possession 
ever  since  it  was  issued.  Upon  being  remonstrated  with  by 
Schubert !s  counsel  and  told  he  was  guilty  of  contempt  of 
court  in  deceiving  the  court  by  his  answers  to  the  court's 
inquiries,  he  was  indueed  to  go  with  counsel  for  Schubert 
before  the  court,  where  counsel  related  what  had  occurred. 
In  that  case  the  Supreme  court  said  at  pp.  241,  242: 

"The  contempt  of  which  plaintiff  in  error  was  adjudged 


—   — 


1  ■ 


- 

: 

■   - 


c 
Aeo': 

. 

ba&  Ik.  m»1 

j  owct 


•J 

'     ■     ,        i    - 


.'.■-- 
: 


r  ■  ■■■ 

>5©09iq 
i£d  rfiJtw  bad  ,  #J  isve 

jo  snsii 

:  ^  .  \S&    9230    $SrUf   nl 


guilty  was  committed  in  the  presence  of  and  within  the  personal 
knowledge  of  the  court.  The  complaint  so  charged  and  the  judg- 
ment so  recites  fully  and  in  detail.  The  judgment  and  order  of 
the  criminal  court  in  part  recites  that  the  court  asked  plaintif; 
in  error,  who  was  standing  within  a  few  feet  of  him,  if  he  had 
any  other  charges  against  Schubert;  that  plaintiff  in  error 
responded  by  shaking  his  head  in  the  negative,  meaning  and  in- 
tending the  court  to  understand  that  he  had  no  further  charges 
or  process  against  the  prisoner  under  which  he  could  or  should 
be  heidj  that  the  court  so  understood  the  action  of  plaintiff  in 
error  and  acted  accordingly,  when,  in  fact,  the  latter  had  the 
day  before  caused  two  warrants  to  issue  from  the  municipal  court 
for  the  arrest  of  Schubert,  -  one  for  vagrancy  and  the  other  for 
living  with  a  woman  in  a  state  of  adultery.  -  and  had  one  of  the 
warrants  in  his  possession  when  he  made  false  answer  to  the 
court's  Inquiry,  acting  upon  which  the  court  discharged  Schubertj 
that  plaintiff  in  error  a  half  hour  later,  when  he  appeared  befor 
the  court  at  the  time  Schubert's  counsel  complained  of  the  inten- 
tion and  attempt  of  plaintiff  in  error  to  arrest  Schubert  under 
one  or  both  warrants  he  had  caused  to  be  issued  the  day  before, 
stated  to  the  court  that  ho  had  said  warrants  issued  for  the 
purpose  of  arresting  Schubert  after  his  discharge  if  the  court 
discharged  him  in  the  habeas  corpus  proceeding,  and  that  ho  would 
have  arrested  said  Schubert  had  he  not  been  prevented  from  doing 
so  by  Schubert's  counsel.  Conduct  which  tends  to  embarrass  or 
obstruct  the  court  in  the  administration  of  justice,  or  which 
tends  to  bring  the  administration  of  the  law  into  disrespect  or 
disregard,  constitutes  ■  direct  contempt  and  is  punishable  as 
such.  (Dahnke  v.  People t   168  111.  102*)  The  aets  constituting 
the  contempt  having  been  committed  in  the  presence  of  the  court 
were  a  direct  contempt,  and  the  order  of  commitment  could  have 
been  lawfully  made  without  the  preliminary  proceedings  that  were 
*»d*  Tolman  v.  Jones f  114  111.  147 1  3tate  v.  Frewf  24  •*.  Va. 
416 j  People  v.  GreelvP  12  How.  Pr.  14 j  Keel  v.  State f  9  Ark. 
529;  $0  Am.  Doc.  209 i     9  Cyc.  19.) 

Neither  is  there  any  merit  in  defendant's  remaining  conten- 
tions that  the  court  erred  in  holding  him  in  contempt,  since  the 
trial  judge  did  not  know  of  his  own  knowledge  that  his 
(Katelhut's)  answers  wore  false  at  the  time  they  were  made  and 
that  the  judgment  order  was  erroneous  because  it  failed  to  show 
that  his  (Katelhut's)  confession  as  to  the  falsity  of  his  state- 
ments was  not  elicited  from  him  on  cross-examination  at  the  same 
hearing  and  on  the  sane  day  when  he  made  the  false  statements. 
The  propositions  advanced  in  these  contentions  are  contfary  to 
the  established  law  of  this  state  as  is  clearly  shown  in  People 
v.  Berof r  367  111,  454,  wherein  the  court  stated  at  pp.  456-7: 

"The  plaintiff  In  error  attempts  to  argue  that  the  present 
case  is  not  one  of  direct  contempt  because,  as  he  says,  the  court 
did  not  know  at  the  time  the  false  statements  were  made  that  they 
were  false  and  that  the  court,  therefore,  had  to  depend  on  addi- 
tional evidence  heard  at  a  later  time.  This  is  an  effort  to 
confuse  the  last  part  of  Blackstone's  rule  with  the  first  part 
of  it.  The  case  before  us  clearly  falls  within  the  first  part 
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of  the  rule  in  which  the  contempt  is  committed  in  the  very 
face  of  the  court.  The  judgment  is  based  upon  matters 
which  took  place  in  the  presence  of  the  court  and  of  which 
the  court  had  direct  personal  knowledge  without  the  hearing 
of  any  extraneous  evidence  whatever.  The  fact  that  some 
days  intervened  between  the  making  of  the  false  statements 
and  the  admission  of  their  falsity  is  of  no  importance. 
Both  acts  occurred  in  the  presence  of  the  court  and  were 
calculated,  and  of  such  a  character,  as  to  impede  the  ad- 
ministration of  justice.  Had  they  occurred  at  a  different 
place,  or  had  the  admission  of  falsity  been  made  at  a 
different  place,  so  that  the  judge  would  have  to  hear  evidence 
on  the  matter,  the  second  part  of  the  rule  would  come  into 
operation,  but  it  has  no  application  to  the  facts  before  us, 
***  Whether  the  court  was  misled  or  not,  the  effort  was  made, 
and  the  contempt  was  complete  when  the  false  statements  were 
presented." 

The  defendant  was  guilty  of  a  wilful  and  direct  criminal 

contempt  of  an  aggravated  character,  and  the  judgment  order  of 

the  Municipal  court  of  Chicago  is  therefore  affirmed, 

JUDGMENT  ORDER  AFFIRMED* 


Friend,  F.  J,,  and  Seanlan,  J,,  concur. 
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This  is  an  action  in  replevin  brought  by  plaintiff- 
appellant,  Claude  Foreman,  to  recover  from  defendant-appellee, 
Harry  C.  Daniels,  the  possession  of  certain  cattle.  The  case  was 
tried  before  the  trial  court  without  a  jury.  Judgment  was  entered 
against  the  plaintiff  and  in  favor  of  the  defendant.  The  plain- 
tiff appeals. 

On  August  5,  1941,  Foreman  sued  cut  the  writ  of  replevin 
?m&   by  virtue  thereof  obtained  possession  of  the  cattle  on  the 
same  day. 

In  June,  1935,  one  Norton  was  the  owner  and  in  possession 
of  a  farm  and  certain  cattle  thereon,  and  while  Norton  was  such 
owner,  Norton  and  Foreman  entered  into  a  written  agreement,  dated 
June  10,  1932,  which  in  substance  stated  that:  Norton  "gives 
deed  and  title"  to  said  farm  to  Foreman  in  payment  of  a  note  for 
$5,000  secured  by  real  estate  mortgage  held  by  Foreman,'  Norton  to 
have  the  privilege  of  redemption  on  or  before  September  1,  1934, 
provided  he  pays  Foreman  the  |5,000  in  addition  to  any  other 
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expenses  connected  with  the  management  of  the  farm  and  paid  by 
Foreman;  Foreman  "acquires  ownership"  of  one  half  interest  in  all 
personal  property  owned  by  Norton  in  full  payment  of  a  $650  note 
secured  by  a  chattel  mortgage  held  by  Foreman;  Norton  to  remain  on 
the  farm  as  tenant  during  the  "time"  of  the  agreement;  the  system 
of  rental  shall  in  general  be  a  50-50  proposition,  and  ownership 
of  all  personal  property  to  be  equal  between  the  two  parties;  Norton 
to  do  all  work  in  the  care  of  the  livestock  *  *  *  and  tend  *  *  * 
livestock  in  a  manner  consistent  with  good  farm  management. 

The  cattle  in  question  were  part  of  the  personal  property 
described  in  such  written  instrument,  or  the  natural  increase  there- 
from. 

So  far  as  the  record  shows  no  other  instrument  affecting 
the  title,  ownership,  or  right  of  possession,  of  the  farm  or  cattle, 
was  executed  by  either  Norton  or  Foreman. 

From  the  time  of  the  execution  of  such  instrument  until 
after  the  transaction  hereinafter  referred  to,  Norton  continued  to 
reside  on  and  have  possession  of  the  farm,  and  continued  to  have 
the  actual  possession  of  such  cattle,  all  apparently  by  virtue  of 
such  written  agreement.  Foreman  did  not  live  on  the  farm. 

Daniels  was  a  cattle  buyer  who  lived  a  few  miles  distant. 
On  August  2,  1S41,  Daniels  went  to  the  Norton  farm  and  bought  the 
cattle  from  Norton  for  fl£30.  He  then  gave  Norton  a  check  for  |£00 
on  account,  the  check  being  made  payable  to  Norton.  Foreman  was 
not  consulted  about  such  sale.  On  August  4,  1941,  Daniels  sent  one 
Gerard,  who  was  in  the  trucking  business,  to  get  the  cattle,  giving 
Gerard  #1,030  in  cash  to  pay  the  balance  of  the  purchase  price. 
Thereafter,  and  on  August  4,  1941,  Gerard  got  the  cattle  from  the 
Norton  farm  and  hauled  them  to  the  Daniels  farm.   On  getting  the 
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cattle  Gerard,  instead  of  paying  cash,  gave  Norton  two  checks,  both 
signed  by  Gerard,  one  for  #415  payable  to  Norton,  and  the  other  for 
#615  payable  to  Foreman.  Norton  duly  cashed  his  two  checks.  On 
August  4,  1941,  Norton  deposited  the  Foreman  check  for  $615  in  a 
local  bank  to  the  credit  of  Foreman.  On  August  4,  1941,  Foreman  was 
advised  by  the  bank  of  the  deposit  having  been  made  to  his  credit, 
and  then  for  the  first  time  learned  of  the  sale.  He  refused  to 
accept  the  credit  from  the  bank,  and  thereafter,  and  on  August  14, 
1941,  the  bank  deducted  the  credit  from  Foreman's  account  and  sent 
the  check  back  to  Gerard. 

Foreman  testified  that  shortly  before  August  £,  1941,  he 
.and  Norton  talked  of  closing  the  partnership  and  disposing  of  the 
cattle  and  other  personal  property;  that  they  agreed  on  a  public 
sale  and  that  Foreman  should  have  the  privilege  of  buying  and  keeping 
on  the  farm  any  cattle  that  he,  Foreman,  desired  to  keep.  Foreman 
further  testified  that  on  prior  occasions  Norton  had  sold  cattle 
and  other  livestock  on  the  farm  to  persons  other  than  Daniels,  but 
only  after  he  and  Norton  had  decided  on  what  was  to  be  sold,  and 
that  he  had  told  Norton  that  this  bunch  of  cattle  must  stay  on  the 
farm. 

Norton  testified  that  he  and  Foreman  owned  the  cattle  "SO- 
SO,  B  that  whenever  they  had  anything  to  sell  he,  Norton,  sold  itj 
that  Foreman  never  told  him  he  could  not  sell  itj  that  he  did  not 
know  whether  anything  was  said  about  getting  Foreman's  consent,  and 
that  he  and  Foreman  did  talk  of  having  an  auction  sale  but  never 
came  to  any  agreement. 

The  only  ruling  on  the  admission  or  rejection  of  evidence 
complained  of  is  that  the  trial  court  erroneously  refused  to  admit 
in  evidence  the  record  of  a  judgment  entered  by  confession  in  the 
circuit  court  on  November  26,  1941,  in  favor  of  a  bank  and  against 
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Norton  and  wife,  for  $1,763.08  on  a  Judgment  note  payable  to  the 
bank.  It  Is  our  opinion  that  objection  was  properly  sustained  to 
the  offer  of  such  evidence. 

Several  other  alleged  errors  are  argued,  but  they  all  go 
to  the  question  of  whether  the  plaintiff  proved  that  he  was  entitled 
to  the  sole  possession  of  the  cattle  in  question  at  the  time  of  the 
commencement  of  this  suit,  and  therefore  entitled  to  maintain  this 
suit. 

It  is  our  opinion  that  there  was  ample  evidence  to  Justify 
the  trial  court  in  finding  that  the  defendant  had  such  an  interest 
and  right  of  possession  in  the  cattle  that  the  cattle  could  not  be 
taken  from  the  defendant  by  a  replevin  writ.  Not  only  is  this  our 
conclusion,  but,  assuming  as  true  all  of  the  evidence  most  favorable 
to  the  plaintiff,  and  considering  only  such  evidence,  it  is  our 
opinion  that  such  evidence  merely  shows  or  tends  to  show  that  Foreman 
and  Norton  each  had  an  undivided  interest  in  all  of  the  cattle,  and 
that  when  the  cattle  were  sold  Norton  was  in  the  actual  possession 
thereof.   It  is  not  denied  that  by  the  sale  Daniels  acquired  all  of 
the  rights  and  interests  of  Norton.  Whether  the  relationship  between 
Foreman  and  Norton  was  that  of  co-partners  as  distinguished  from  co- 
owners  is  not  material  and  not  necessary  to  a  decision  of  this  case. 
Under  such  circumstances  as  those  appearing  in  this  case  a  co-partner 
cannot  maintain  an  action  for  replevin.   (See  Jackson  v.  Crawf  149 
111.  App.  559}  Belcher  v.  VanDuzen.  37  111.  281 J  Carter  v.  Wright. 
£75  111.  App.  £24.)  Nor  can  a  joint  owner  maintain  such  an  action. 
(Harris  v.  LeMasters,  £15  111.  App.  £82.) 

The  judgment  of  the  trial  court  is  affirmed. 

Affirmed. 
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Appellant. 


MR,  PRESIDING  JUSTICE  HEBEL  DELIVERED  THE  OPINION  OF  THE  COURT* 
In  a  third  amended  verified  statement  of  claim  filed 
in  the  Municipal  Court  of  Chicago  it  was  alleged  that  the 
defendant  was  the  owner  of  an  apartment  house  at  5300  South 
Greenwood  Avenue,  Chicago,  and  thst  Reuben  Schoenstadt  and  his 
wife  (who  were  co-defendants  at  that  time  but  who  were  subsequently 
dismissed)  were  the  lawful  tenants  of  an  apartment  on  the  second 
floor;  that  plaintiff  was  employed  by  the  Schoenstadts  as  a  maid 
and  it  then  and  there  became  the  duty  of  either  one  or  all  of  the 
defendants  to  keep  this  apartment  in  a  good  tenantable  condition 
of  repair  and  to  provide  the  plaintiff  with  a  safe  place  to  work, 
but  they  negligently  permitted  it  to  be  and  remain  out  of  repair 
and  in  a  dangerous  condition;  that  the  defendants,  the  Schoenstadts, 
had  knowledge  of  the  untenantable  and  dangerous  condition  of  the 
premises  and  particularly  a  window  in  the  back  bedroom  which  was  in 
a  dangerous  oondition  in  that  the  mechanical  appliances  which  controlled 
said  window  so  as  to  allow  the  plaintiff  or  anyone  to  safely  raise 
or  lower  the  same  were  in  the  state  of  disrepair  and  that  the 
defendant,  George  Ortselfen,  had  knowledge  thereof  at  the  time  the 
said  premises  were  leased  by  the  Schoenstadts  or  should  have  had 
notice  thereof  through  Paul  Hazard,  his  duly  authorized  agent;  that 
the  dangerous  oondition  of  the  window  was  unknown  to  the  plaintiff, 
who  while  In  the  exercise  of  all  due  care  for  her  own  safety  attempted 
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to  raise  the  window  and  It  came  down  suddenly  and  without  notice 

upon  the  hand  of  the  plaintiff,  injuring  her, 

A  verified  defense  was  filed  by  George  Ortseifen,  signed 
by  his  agent,  to  the  amended  statement  of  claim  wherein  he  denied 
that  he  was  the  owner  of  the  apartment  house;  admitted  that  the 
defendants,  Sehoenstadts,  were  the  lawful  tenants  of  the  apartment 
they  occupied  on  the  second  floor  of  the  said  premises  and  were  in 
lawful  possession  thereof  and  that  the  plaintiff  was  employed  by 
them  as  a  maid.  He  denied  that  it  was  his  duty  to  keep  the  apartment 
in  good  condition  and  repair  and  that  there  was  any  duty  upon  him 
to  furnish  the  plaintiff  with  a  safe  place  to  work,  and  denied 
that  he  negligently  permitted  the  apartment  to  be  and  remain  out 
of  repair  and  in  a  dangerous  oondition;  he  denied  that  he  had 
knowledge  of  any  defect  or  should  have  had  any  notice  thereof  and 
denied  that  Paul  Hazard  was  his  duly  authorized  agent.  He  further 
denied  that  the  window  in  the  back  bedroom  was  in  a  dangerous 
condition,  but  on  information  and  belief  stated  that,  if  any  part 
thereof  was  in  a  state  of  disrepair,  it  was  known  to  the  plaintiff. 
He  denied  that  at  the  time  the  plaintiff  was  injured,  he  in  anywise 
operated  or  controlled  the  apartment* 

Plaintiff  testified  that  she  was  a  housemaid  of  Mrs* 
Sohoenstadt  and  resided  with  the  family  at  their  apartment  at 
5300  South  Greenwood  Avenue  and  that  on  October  5,  1940,  she  was 
told  by  Mrs,  Sehoenstadt  to  open  the  bedroom  window  and  to  do  so 
she  had  to  reach  up  to  open  the  catch  and  before  she  could  get  her 
hand  down,  the  upper  sash  wedged  her  hand  between  the  two  sashes, 
which  caused  an  injury  to  her  hand.  On  cross  examination  she 
said  that  on  September  30,  1940,  a  man,  Paul  Rosa,  was  washing  the 
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windows  In  the  apartment  and  at  the  time  she  was  informed  by  him 
that  the  window  cord  had  broken.  Later  in  the  testimony  she  said 
she  didn*t  know  what  was  wrong  with  the  window,  just  that  there  was 
something  wrong  with  it  and  that  she  found  that  out  from  Mrs. 
Sohoenstadt  who  told  her  there  was  something  wrong  with  the  window 
and  thp,t  they  had  to  be  careful*  Upon  objection  the  witness  was 
not  nermitted  to  say  whether  or  not  she  had  anything  to  do  with 
the  window  between  September  30th  and  October  5th,  and  upon  further 
objection  the  witness  was  not  permitted  to  testify  whether  she  made 
any  attempt  to  open  the  window  at  any  time  between  3eptember  30th 
and  October  5th. 

Mrs.  Sohoenstadt,  who  ostensibly  was  called  by  the 
plaintiff  as  an  adverse  witness,  testified  the  t  for  the  past  four 
years  she  and  her  husband  lived  at  5300  South  Greenwood  Avenue  in 
an  apartment  located  on  the  second  floor  and  that  Clara  Hussell  was 
employed  by  her  aa  a  maid;  that  the  premises  were  leased  through 
the  office  of  Paul  H,  Hazard  &   Company,  who  were  the  renting  agents, 
but  she  did  not  know  who  the  landlord  was  and  had  never  met  nor 
seen  him;  that  on  October  5,  1940,  when  the  window  was  opened,  it 
came  down  on  Clara  Russell's  hand;  that  she  had  paid  rent  for  the 
premises  to  Paul  Hazard  &  Company,  and,  over  the  objection  of  the 
defendant,  Ortselfen,  and  upon  the  promise  of  the  plaintiff  that 
they  would  show  that  Paul  Hazard  was  the  agent  of  George  Ortseif en, 
the  court  reserved  his  ruling  on  the  objection,  stating,  "Let  it  go 
in  until  you  make  a  connection;  if  you  do  not,  I  will  strike  it  out", 
and  on  that  basis  permitted  the  witness  to  relate  a  conversation 
with  a.  Miss  Hansen  who  the  witness  stated  was  the  secretary  to  Paul 
Hazard*  She  stated  that  she  talked  with  her  on  September  30,  1940, 
and  told  her  that  the  window  cords  were  broken  and  that  someone 
might  be  hurt  and  at  the  present  she  had  the  window  looked,  and 
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that  Miss  Hansen  told  her  it  would  be  taken  care  of.  After 
considerable  prompting  and  over  the  defendants  objection,  the 
witness  was  permitted  to  testify  that  she  had  had  a  conversation 
with  Miss  Hansen  several  weeks  before  september  30th  in  which 
conversation  she  told  her  that  the  window  was  weak;  that  when  they 
raised  the  window  it  would  slide  down  and  then  would  stick,  and 
Miss  Hansen  said  that  she  would  take  care  of  it,  and  she  had  never 
talked  to  Miss  Hansen  about  the  window  before  that  time;  that  she 
talked  to  the  Janitor  on  September  30,  1940,  and  told  him  that 
the  window  was  broken  and  that  he  said  it  would  be  taken  oare  of. 

Reuben  Schoenstadt,  one  of  the  co-defendants  who  had 
not  as  yet  been  formally  dismissed  from  the  suit,  was  called  by 
the  defendant,  OrtselfenHunder  section  60H  of  the  Practice  Act  and 
testified  that  he  was  one  of  the  defendants  and  was  the  tenant  of 
the  second  apartment  of  the  premises  located  at  5300  South  Greenwood 
Avenue  and  had  entered  that  tenancy  four  years  ago  on  May  1,  1938, 
and  had  a  written  lease  on  the  premises,  and  that  he  made  a  new 
lease  each  year.  He  identified  his  signature  at  the  bottom  of  the 
photostatic  copy  of  the  lease  and  testified  that  it  i«;as  a  true  and 
correet  copy  of  the  lease  that  he  had  entered  into  for  those 
premises  on  February  15,  1940;  that  it  was  a  form  lease  and  it 
was  his  signature  and  everything  was  there;  that  he  knew  nothing 
about  the  circumstances  of  the  aceident  until  after  it  had  occurred* 
Defendant  offered  in  evidence  the  photostatic  copy,  which  was  denied. 

The  amended  statement  of  claim  alleges  that  at  the  time 
the  injuries  were  suffered  by  plaintiff,  George  Ortseifen  was  the 
owner  of  the  premises  and  that  the  Schoenstadts  were  the  tenants* 
In  his  answer  Mr.  Ortseifen  denied  that  he  was  the  owner  of  the 
premises.  He  admitted  that  the  Sohoenstadts  were  the  lawful  tenants 
of  the  premises.  He  also  denied  that  it  was  his  duty  to  keep  the 
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premises  in  good  condition,  or  that  there  was  any  duty  on  him  to 
furnish  the  plaintiff  with  a  safe  place  to  work,  or  that  he  negligently 
permitted  the  premises  to  be  and  remain  out  of  repair.  There  was 
no  proof  that  the  defendant  ever  owned  the  premises,  or  that  he 
entered  into  any  lease  with  the  Schoenstadts,  or  that  he  was 
responsible  for  the  condition  of  the  premises.  He  offered  a  photo- 
static copy,  of  the  lease.  The  court  refused  to  receive  this  lease 
in  evidence.  The  lease,  dated  February  15,  1940,  was  between  the 
estate  of  Mary  L,  Ortseifen,  by  Paul  A.  Hazard  &  Co.,  Ino.,  agent, 
as  lessor,  and  Reuben  Sohoenstadt  as  lessee,  and  was  signed  in 
that  manner.  It  was  not  contended  thst  this  was  not  a  true  photo- 
static oopy  of  the  original  lease.  We  are  unable  to  understand  how 
Judgment  oould  be  entered  against  Mr,  Ortseifen,  when  on  the  issue 
made  by  the  pleadings  as  to  whether  he  was  the  owner  or  the  landlord, 
there  x*as  no  proof  introduced  that  he  was  either.  In  fact,  the 
evidenoe  tends  to  show  that  he  was  not  the  landlord* 

The  Judgment  of  the  Municipal  Court  of  Chicago  should  be 
and  is  reversed  and  Judgment  is  entered  here  for  defendant  and 
against  plaintiff  for  costs* 

JUDGMENT  REVERSED  AND  JUDGMENT 
HERE  AGAINST  PLAINTIFF  FOR  COSTS, 

BURKE  AND  KILEY,  JJS  CONCUR. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

)      ERROR  TO 

Defendant  in  Error,  ._    ) 
v  i         CRIMINAL 

MICHAEL  HEALY  and  PATTER  O'BRIEN,    j  / 

)  Ot)OK 

jMintiffe  in  Error.    )  / 

MR.  PRESIDING  JUSTICE  HEBEL  DELIVERED  THE  OPINION  OF  THE  COURT* 

In  an  indictment  returned  to  the  Criminal  Court  of  Cook 
County,  Michael  Healy  and  'alter  O'Brien  were  charged  in  Count  I 
with  making  a  felonious  assault  upon  Oakley  Lester  with  Intent  to 
malm  and  disfigure  him,  on  February  S3,  1942;  and  in  Counts  II  and 
III  with  conspiracy  to  do  bodily  harm  to  Oakley  Lester,  Defendants 
pleaded  not  guilty,  There  was  a  trial  before  the  court  and  a  jury* 
At  the  close  of  the  People's  case  the  State  elected  to  proceed  upon 
the  second  and  third  counts,  which  were  the  conspiracy. counts.  The 
first  count,  which  was  the  mayhem  count,  was  abandoned.  Motions  for 
a  directed  verdict  at  the  close  of  the  State's  case,  and  again  at 
the  close  of  all  the  evidence,  were  denied.  The  jury  returned  a 
verdict  of  guilty  as  to  each  defendant,  "of  the  crime  of  conspiracy" 
in  manner  and  form  as  charged  in  the  indictment.  Motions  for  a  new 
trial  and  in  arrest  of  judgment  vers  denied.  The  court  entered 
Judgment  on  the  verdict  and  sentenced  each  defendant  to  imprisonment 
in  the  county  Jail  for  one  year.  Defendants,  by  this  writ  of  error, 
seek  reversal  of  the  Judgment, 

The  evidence  shows  that  Oakley  Lester,  the  prosecuting 
witness,  was  a  whoesale  meat  jobber  buying  from  paokers  and  commission 
houses  and  selling  to  retailers.  He  was  using  a  truck  which  oarried 
the  name  of  Kerber  Packing  Company  on  its  panel  and  the  name  of 
Oakley  Lester  on  the  door  as  distributor.  Lester  is  a  distributor 
of  some  of  Kerber  Packing  Comoany  produots,  Lester  buys  meats  from 
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Swift,  Armour,  Rothschild  and  Qhar3.es  Gunderson  and  sells  them 
wholesale  to  small  town  butchers  or  retailers  on  the  Northwest  Highway 
from  Crystal  Lake  to  &lgin  or  Crystal  Lake  to  Chicago.  Lester  was 
not  a  member  of  any  union,  but  is  his  own  employer.  The  defendants 
are  members  and  business  representatives  of  the  Meat  Drivers  Un^Lon, 
Local  710,  in  which  there  are  about  6500  members.  They  were  elected 
to  their  positions  about  1930.  Healy  is  also  president  of  the  Central 
States  Drivers  Council  which  covers  Ohio,  Michigan,  Indiana,  Illinois, 
Wisoonsin,  Minnesota,  Iowa,  North  Dakota,  South  Dakota,  Nebraska, 
Kansas,  Missouri,  and  a  part  of  Kentucky.  Healy  is  42  years  of  age. 
He  was  born  and  educated  in  Chicago,  At  17  he  was  in  the  World  War, 
where  he  served  honorably.  He  is  married.  Healy  is  a  chairman  of 
the  Draft  Board  at  7955  louth  Ashland  Avenue  covering  territory  from 
6400  south  to  8100  south  and  from  Halsted  Street  to  the  city  limits, 
OfBrlen  is  49  years  of  age,  married,  with  three  children.  He  has  lived 
all  his  life  in  Chicago*  The  defendants  introduced  testimony  that  they 
were  men  of  character  and  standing  in  Chicago  and  that  they  had  good 
reputations  for  being  peaceful  and  law-abiding  citizens  in  the 
community, 

Washington's  Birthday  in  1942  fell  on  Sunday,  and  Monday, 
February  23rd  was  celebrated.  There  was  a  working  agreement  between 
employers  and  employees  with  Union  Local  710  that  no  meat  would  be 
picked  up  or  delivered  on  Monday,  the  celebrated  holiday,  except  to 
hotels,  railroads,  hospitals  and  such  like  places.  Armours,  Swifts 
and  such  places  were  closed,  and  a  number  of  wholesale  meat  places 
wer«  closed  on  that  day.  Some  were  open,  about  half,  Healy* s  territory 
covered  from  26th  Street  on  the  south  into  Kvanston  on  the  norfth,  and 
from  Lake  Michigan  to  Forest  Park,  O^Brien^s  territory  covers  the 
south  side  of  Chicago,  Hie  duties  reouired  him  to  go  to  the  Fulton 
Street  district  once  a  week  to  take  care  of  grievances,  Thursday  was 
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his  usual  day  to  visit  Fulton  Street  territory,  but  he  visited  there 
on  other  days.  He  goes  to  see  men  who  have  grievances  and  straightens 
their  difficulties  out.  He  was  there  on  Monday  the  23rd  of  February 
pursuant  to  his  duties.  The  two  defendants  drove  into  the  territory 
that  morning  in  their  autos  and  met  at  Sangamon  andFulton  Streets. 
They  were  accustomed  to  meet  whenever  0*Brien  came  into  Healy's 
territory.  Healy  wore  a  top  coat  and  glasses  and  O'Brien  wore  a  top 
coat  and  glasses.  The  defendants  were  going  up  and  down  Fulton  Street 
that  morning  for  the  purpose  of  seeing  that  the  agreement  that  was 
entered  into  by  the  employers  and  the  Local  Union  was  lived  up  to,  and 
that  no  member  of  the  union  violated  the  agreement  by  driving  a  truck 
or  hauling  any  meats  out  of  the  Fulton  Street  area  or  into  it.  The 
defendants  met  between  3830  and  9J00  ofcloek  that  morning  and  walked 
Fulton  Street  until  about  11:30  O'clock  when  Oakley  Lester  drove  up 
in  his  truck  to  the  wholesale  meat  establishment  of  Rothschild  &  Sons 
at  224  North  Peoria  Street,  At  that  time  defendants  were  standing  at 
the  corner  of  Peoria  and  Fulton  Streets, 

Lester  drove  his  truck  to  Chicago,  He  was  alone,  dressed 
in  his  working  clothes.  It  was  a  "rather  cold"  day  and  Lester  wore 
what  is  called  a  freeser  coat,  a  heavy  woolen  coat,  and  a  white  butcher 
coat  over  all,  Lester  is  five  feet  eleven  inches  tall  and  weighs  204 
pounds,  Lester  stopped  at  the  bmsiness  establishment  of  Bothschild 
&  Sons  to  pick  up  an  order  of  meat,  and  backed  his  truck  up  to  Rothsohlldte 
place,  where  there  are  two  big  doors  at  the  sidewalk  and  the  shipping 
room  inside  those  doors  which  were  open  at  that  time.  Lester  got  off 
his  truck  and  walked  into  the  snipping  room.  Seeing  Lester  back  up 
to  the  Rothschild's  shipping  room,  defendants,  who  were  nearby  at  the 
corner  of  Peoria  Street,  walked  over  to  where  Lester  was. 

The  State  made  proof  of  the  alteroation  in  Question  by 
Oakley  Lester,  the  prosecuting  witness,  and  by  Bernard  Rothschild  and 
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Philip  Rothschild,  the  two  Rothschild  sons.  Max  Hothechild,  the 
father,  and  also  an  employee  of  the  company  named  Pi et rand,  were 
present  at  the  alteroation  but  were  not  produced  as  witnesses  by  the 
State,   By  Oakley  Lester,  the  prosecuting  witness,  it  was  shown  that 
as  he  walked  into  the  Rothschild  shipping  room  Healy  and  O'Brien  walked 
in  and  that  they  said  to  him  that  he  was  not  taking  any  meat  out  of 
the  olaoe  and  that  he  replied,  "Why  not?  Have  the  Japs  got  this  country?" 
That  Max  Rothschild  came  out  of  the  office  and  the  defendants  told 
him  that  if  they  gave  Lester  any  meat  they  would  close  up  his  plaoe. 
Lester  says  he  then  walked  out  and  stood  there  waiting  for  the  defendants 
to  settle  the  argument  with  Max  Rothschild;  that  he  stayed  there  a 
minute  or  two  when  defendants  oame  out  and  started  talking  to  him  and 
told  him  that  if  he  took  out  any  meat  from  Rothschild's  that  day  they 
would  olose  up  the  Kerber  Packing  Company  whioh  is  located  about  two 
miles  south  of  ^lgin;  that  he  told  defendants  that  Kerber  did  not  mean 
a  thing  to  him  and  that  he  said  to  defendants,  "Jou   bastards  don't 
mean  anything  to  me",  and  with  that  he  started  to  walk  away  when  he  was 
struck  on  the  Jaw  over  his  left  shoulder?  that  fists  were  hitting  him 
in  the  face;  that  he  was  dased  by  the  blow;  that  his  head  started  to 
clear  and  he  went  for  the  one  in  front  of  him  and  started  swinging  at 
)'Brien;  that  Mr.  Rothschild  came  out  and  the  fight  stopped;  and  that 
O'Brien  went  out  in  the  middle  of  the  street  and  so  did  Healy.  There 
the  fight  stopped. 

Lester* s  lower  left  Jaw  was  broken  and  his  nose  was  fractured 
slightly.  He  was  given  first  aid  at  the  office  of  Dr.  Carl  Stevens 
on  Van  Buren  Street  and  drove  back  to  Klgin  where  his  Jaw  was  set  in 
the  Sherman  Hospital.  Lester  testified  that  both  O'Brien  and  Healy 
were  wearing  glasses  there  that  morning;  that  the  fight  did  not  last 
more  than  a  minute  and  that  he  was  swinging  and  punohing  away;  that  . 
he  did  not  remember  contacting  any  one  when  he  was  swinging  his  fists. 
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Bernard  Rothschild  testified  that  he  was  thirty  years  of 
age  and  employed  by  Rothschild  &  Sons  Company  at  224  North  Peoria 
Street*  He  was  In  the  office  at  the  time  the  fight  started,  He 
testified  that  the  building  faces  east  on  the  west  side  of  Peopia 
Street;  that  the  shipping  room,  in  size  about  30  x   40  feet,  opens 
onto  the  sidewalk  by  swinging  doors  and  is  open  all  the  time  during 
business  hours  regardless  of  temperature}  that  the  office  is  in  the 
northeast  corner  overlooking  the  sidewalk  and  also  overlooking  the 
shipping  rodmj  and  that  the  cooler  is  to  the  rear  of  the  shipping 
roomjt  that  the  office  is  glass  partitioned  off  from  the  shipping  room 
on  the  inside;  that  the  meats  were  not  in  the  shipping  room,  Just 
the  scales  where  they  weigh  out  the  meats;  that  the  office  takes 
up  the  north  side  of  the  shipolng  room  which  is  glass  enclosed,  or 
partitioned  with  glass  on  top  and  wood  underneath  extending  up  about 
two  and  a  half  or  three  feet  and  above  that  is  glass;  that  there  is 
a  window  in  the  east  part  of  the  office;  and  that  the  door  leading 
from  the  shipping  room  into  the  office  is.  about  ten  or  fifteen  feet 
west  of  the  entrance  to  the  shipping  room. 

He  said  that  he  was  in  the  office  at  the  time  and  what  he 
saw  and  heard  was  through  the  glass  partition  between  the  office  and 
shipping  room  and  through  the  glass  in  the  door  to  the  office,.  He 
said  that  Lester  came  into  the  shipping  room  and  said  hello  and  at 
that  time  the  defendants  came  into  the  shipping  room  and  said  that 
Lester  would  not  be  able  to  get  any  meat  out  of  their  place  that  day; 
that  Lester  wanted  to  know  how  come  and  said,  "Since  when  is  this 
country  being  run  by  the  Japs?";  that  after  that  remark  they  were 
arguing;  that  he  could  not  hear  what  they  were  saying;  that  the  three 
men  left  the  shipolng  room  and  walked  to  the  sidewalk.  He  said 
all  three  men  were  standing  at  the  entrance  to  the  shipping  room; 
that  Lfist*jf.ws«vfacing  east  and  the  defendants  were  facing  him,  one 
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on  each  side}  that  Lester  had  hie  baok  to  the  door  (entrance)  which 

was  open;  that  they  stood  there  arguing  two  or  three  minutes;  that 

he  could  not  hear  what  they  were  talking  about;  that  you  can  hear  through 

the  partitions  but  cannot  distinguish  very  much  of  what  is  said; 

that  he  had  distinctly  heard  Lester  say,  "Are  you  fellows  running 

the  country  or  are  the  Japs  running  the  country^";  that  Lester  wanted 

to  know  since  when  was  this  country  being  taken  over  by  the  Jape; 

that  that  was  said  in  the  shipping  room  and  he,  the  witness,  was 

then  in  the  office;  that  the  door  between  the  office  and  the  shipping 

room  wss  then  closed.  He  said  the  men  stood  there  all  talking 

naturally  with  their  hand  down  at  the  time;  that  Lester's  baok  was 

to  the  witness;  that  he  kept  watching  them  and  was  paying  attention 

to  what  was  going  on.  The  witness  says,  "The  next  thing  I  knew  I 

saw  some  fists  flying  around";  then  he  saw  the  defendants  flighting 

with  Lester,  both  of  them  swinging;  that  Lester  was  hit  and  went  into 

a  crouching  position,  got  up  on  his  feet,  and  swung  at  O'Brien  who 

went  into  the  street;  that  Healy  went  north  to  the  next  olace  of 

business  and  picked  up  a  scale  weight;  that  he  saw  Lester  striking 

at  O'Brien  and  .Healy  after  he  was  hit  but  did  not  see  him  hit  anyone; 

that  Lester  swung  at  O'Brien  with  one  hand;  that  O'Brien  backed  away 

and  ran  into  the  middle  of  the  street*  He  did  not  hear  Lester  call 

defendants  any  names  although  he  was  listening  and  watohlng  everything 

that  was  taking  place. 

Philip  ftothsehlld,  another  of  the  Hothschild  sons,  twenty-six 
years  of  age,  testified  for  the  State;  he  said  that  at  the  time 
Lester,  0*Brlen  and  Healy  came  Into  the  shipping  room  that  he,  his 
brother  Bernard,  and  his  father,  Max  Hothschild,  were  in  the  office 
with  the  door  closed;  that  the  offioe  door  opens  into  the  shipping  room; 
that  neither  of  them  were  doing  anything  at  the  tfme;  that  the  cashier 
was  working  on  the  books*,  Another  employee,  Peitrand,  he  thought  was 
on  the  elevator.  He  says  Lester  drove  up  and  backed  up  to  the  place; 
that  Lester  got  out  of  the  truok  and  0*Brien  and  Healy  walked  over  to 
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him;  that,  being  in  the  office,  he  could  only  hear  parts  of  the 
conversation;  that  defendants  told  Lester  he  could  not  take  any  meat 
out  that  day;  that  Lester  asked  why  but  he  did  not  hear  the  reply  or 
reason  given;  that  the  door  to  the  glass  enclosed  office  was  shut; 
that  Healy  called  from  the  shipping  room  and  told  them  that  Lester 
could  not  take  any  meat  out  that  day  and  that  then  Lester  wanted  to 
know  if  the  Japs  had  taken  over  the  country;  that  he  heard  Lester  say, 
"Are  the  Japs  running  the  country?"  and  that  Lester  then  walked  into 
the  place  of  business  and  walked  right  out;  that  Lester  was  arguing 
with  Healy  and  O'Brien  as  he  talked  in  and  out;  that  Lester,  O'Brien 
and  Healy  stood  there  arguing  at  the  door;  that  Lester  was  leaning  up 

against  the  doorway  of  the  place  of  business}  that  Lester's  back  was 
towards  him  facing  the  street;  that  he  oould  not  see  his  hands;  that 
the  next  thing  he  saw  was  "soma  fists  flying";  that  he  saw  some  blows 
and  that  0*Brlen  hit  Lester  and  that  Healy  hit  Lester  about  the  same 
time  with  their  fists;  that  he  saw  Lester  swing  at  Healy  and  O'Brien 
once}  that  he  could  not  say  if  Lester  hit  anyone;  that  he  then  ran 
out  to  stop  the  fight  and  when  he  got  out  tried  to  stop  it;  that  when 
he  got  out  they  were  separated  far  apart;  Lester  was  about  ten  feet 
north  of  the  doorway,  O'Brien  was  put  in  the  street  and  Healy  was  coming 
up  with  an  iron  weight  in  his  hand.  There  the  fight  stopped. 

Dr.  Kenneth  ?,  Johnston  testified  that  upon  examination  of 
Lester's  nose  it  could  not  be  told  If  there  was  an  injury  to  the  bone 
but  the  X-ray  disclosed  a  fracture  of  the  nasal  bone  and  that  the  distal 
portion  of  the  bone  was  slightly  ia  from  its  normal  position;  slightly 
depressed;  the  X-ray  also  disclosed  a  fraoture  of  the  lower  left  jawbone, 
anterior  to  the  angle  of  the  Jaw;  the  break  was  completely  through 
the  bone;  that  there  were  some  abrasions  on  the  forehead  and  left  side 
of  the  head)  that  there  were  bruises  present  and  the  eyes  were  black, 
Lester  was  in  the  hospital  for  five  days,  having  the  Jaw  repaired. 
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Lester  drove  to  £lgin  after  the  fight.  He  was  given  first  aid  on 
Van  Buren  Street  at  an  Industrial  doctor1 s  office. 

The  defendant  Healy  testified  that  the  defendants  were  in 
the  territory  in  question  going  up  and  down  Fulton  Market  on  the  23rd 
day  of  February  for  the  sole  puroose  of  seeing  that  the  agreement 
between  the  employers  of  members  of  their  union,  and  the  union,  with 
reference  to  not  working  on  Washington1 s  Birthday,  except  for  emergency 
deliveries,  was  observed;  that  they  saw  Lester  back  up  to  the  Rothschild 
place  and  they  went  over  and  introduced  themselves  and  informed  him 
of  the  union  agreement;  that  Lester  said  it  made  no  difference  to  him 
and  said,  "Ihat?  Are  you  Japs  running  the  country?";  that  he  (the 
witness)  then  went  and  spoke  to  Max  Rothschild,  the  father,  and  reminded 
him  of  the  agreement;  that  Lester  followed  him  in;  that  they  then 
walked  out  and  there  Lester  became  profane  and  hit  ©*Brien  and  knocked 
him  down;  that  he  grabbed  Lester  and  five  or  six  blows  were  exchanged 
between  them  and  that  he  was  hit  twice;  that  he  had  no  idea  how  many 
times  he  struck  Lester;  thst  he  did  not  strike  the  first  blow;  that 
both  were  swinging;  and  that  he  only  knew  of  Lester^  injuries  from 
what  he  had  been  told* 

Walter  OfBrlen  testified  that  he  was  in  the  territory  in 
ouestion  on  that  day  pursuant  to  his  duties  as  an  agent  of  his  union; 
that  he  saw  Lester  backing  his  truck  up  in  front  of  Rothschild* e  place 
and  with  Healy  he  went  to  where  Lester  was;  that  Healy  introduced 
himself  and  the  witness  to  Lester  and  asked  If  Lester  knew  of  the 
working  agreement  and  Lester  said  It  made  no  difference  to  him,  that  he 
was  going  to  take  out  some  stuff;  that  Healy  then  told  Max  Rothschild 
not  to  give  Lester  any  stuff;  that  he  and  Healy  then  walked  out  of 
the  shipping  room;  that  there  Lester  called  them  some  dirty  names  and 
when  he  turned  to  look  at  Lester  he  was  hit  by  Lester  and  that  he  was 
knocked  down;  that  Healy  and  Lester  started  to  fight  and  that  Lester 
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hit  Healy  and  Healy  hit  Lester;  that  he  did  not  know  how  many  blows 

were  struck;  that  it  started  Just  like  that  (snapping  fingers)  and 
it  was  all  over  in  a  minute, 

Louis  Tomaso  testified  on  behalf  of  defendants  that  he  was  at 
the  southwest  corner  of  Fulton  and  JPeoria  Streets?  that  he  saw  0*Brien 
come  out  of  the  Rothschild  place  as  if  pushed  out;  that  O'Brien  was  hit 
and  went  down;  that  Healy  and  Lester  started  to  fight  and  exchanged  five 
or  sis  blows;  that  the  Hothschilds  ran  out  and  the  fight  stopped* 

Defendants  urge  that  the  State* s  evidence  does  not  show  a 
conspiracy.  We  agree  with  this  contention.  While  the  three  men  stood 
arguing  over  a  point  affecting  the  relations  of  employers  and  employees, 
Mr,  Lester  became  exasperated  and  called  names.   The  names  called  were 
such  as  would  normally  cause  men  to  become  excited.   It  was  not  unnatural 
that  the  defendants  resented  the  name  calling.   The  defendants  were  on 
the  premises  on  a  lawful  mission.  It  is  apparent  that  the  ensuing  assault 
was  not  made  by  prior  arrangement  but  arose  on  the  spur  of  the  moment, 

MO&^lW&J^Xjmf^  The  spon- 

taneous nature  of  the  fight  negatives  the  charge  of  consoiracy, 

Our  view  is  that  under  the  evidence  the  court  should  have 
directed  a  verdict  for  the  defendants* 

Defendants  complain  of  the  giving  of  an  instruction  at  the 
request  of  the  People  and  of  the  refusal  to  give  an  instruction  on  behalf 
of  the  defendants.  Defendants  also  maintain  that  their  proven  good 
character  is  convincing  proof  of  their  innocence.  The  points  made  in 
this  court  were  urged  in  the  trial  court. 

In  view  of  our  finding  that  it  was  the  duty  of  the  court  to 
direct  a  verdict  for  the  defendants  it  will  be  unnecessary  to  extend 
this  opinion  by  discussing  the  last  mentioned  points* 

Because  of  the  views  expressed  the  judgment  of  the  Criminal 

Court  of  Cook  County  is  reversed., 

JUDGMENT  REVERSED* 

BURKE  AND  KILEY,  JJ,  CONCUR, 
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CITY  OF  CHICAGO,  a  Municipal     )     APPEAL  FROM 
Corporation, 


.    1  . 


j  >— f—W    3HICAGO* 


MUNHJIPAL  COURT 


i 

JACOB  M.    ROTH,  y^ 

Appellant,       }  /         f  WQ 

3  22  I. A.  896' 

MR*  PRESIDING  JUSTICE  REBEL  DELIVERED  THE  OPINION  OF  THE  COURT, 

On  October  7,  1941,  in  the  Municipal  Court  of  Chicago,  two 
complaints  were  filed  against  Jacob  M,  Roth,  charging  him  with 
disorderly  oonduct  and  willful  assault.  He  was  tried  by  the  court 
and  a  jury,  found  guilty,  and  fined  $100  on  each  complaint.  On 
November  25,  1941,  motions  for  a  new  trial  and  in  arrest  of  judgment 
were  overruled,  and  Judgments  were  entered  on  the  verdiot* 

In  eaoh  case  an  apoeal  was  prayed  and  allowed,  and  on 
December  12,  1941  appeal  bonds  were  approved  and  filed.  No  appeal! 
were  ever  perfected  from  these  Judgments,  On  November  30,  1942,  about 
a  year  after  judgment,  defendant  filed  a  petition  pursuant  to  section 
21  of  the  Municipal  Court  Act  and  Rule  69-3  of  the  Municipal  Court  of 
Chicago,  seeking  to  vacate  the  Judgment  entered  on  November  25,  1941, 
on  the  ground  that  plaintiff,  Cj,ty  of  Chicago,  was  represented  at  the 
trial  of  the  cause  by  M#  N,  Andalman,  an  attorney  who  is  not  a  member 
of  the  City's  law  department*  No  written  answer  to  the  petition  was 
filed  by  plaintiff.  The  court  heard  arguments  of  counsel  and  on 
Deoeraber  16,  1942  an  order  was  entered  denying  the  defendants  petition 
to  vacate  the  judgment.  This  appeal  followed. 

The  record  clearly  shows  that  the  trial  Judge  in  the  original 
case  knew  that.Mr*  Andalman  was  not  a  regular  member  of  the  City*e 
law  department.  Nevertheless  the  trial  judge  permitted  Mr*  Andalaan 
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to  represent  the  City  in  the  prosecution  of  the  case.  If  this  was 
error  it  was  an  error  of  l«w»  The  procedure  provided  for  by 
section  21  of  the  Municipal  Court  Act  and  Rule  69  of  that  court  is 
substantially  the  same  as  the  procedure  provided  for  by  Section  72 
of  the  Civil  Practice  Act*  Section  72  abolishes  the  writ  of  error 
coram  nobis,  and  provides  for  the  correction  by  written  motion  of 
all  errors  in  fact,  committed  in  the  proceedings  of  any  oourt  of 
record  and  which,  by  the  common  law,  could  have  been  corrected  by 
said  writ.  The  purpose  of  the  writ  of  error  coram  nobis  under  the 
common  law  practice  as  now  provided  by  Section  72  of  the  Civil  Practice 
Act,  is  that  such  writs  should  only  be  used  vhere  an  error  of  fact 
occurred  at  the  trial,  of  which  the  court  had  no  knowledge,  and  which 
evidence  could  not  be  produced  by  the  defendant,  either  through 
duress,  ignorance  or  excusable  mistake* 

The  record  in  this  case  does  not  show  any  error  of  fact* 
A  motion  in  the  nature  of  a  writ  of  error  coram  nobis  may  hot  be  used 
as  a  substitute  for  an  appeal*  A  dissenter  is  not  permitted  to  review 
an  error  of  law  by  a  motion  in  the  nature  of  a  writ  of  error  coram  nobis* 
;"/  Our  Suoreme  Court  discussed  this  subject  in  the  recent  case 

X     of  Jerome  v,  5019  Qulney  Street  Building  Corporation.  385  111,  *&£»  524* 
Defendant  points  out  that  the  petition  is  the  commencement 
of  a  new  suit.  This  Is  true,.  He  urges  that  to  the  petition  should 
ff   be  filed  some  pleading*  The  failure  of  the  plaintiff  to  answer  the 
petition  admitted  only  the  facts  well  pleaded.  The  petition  nowhere 
alleges  that  the  court  was  unaware  of  the  fact  that  Mr,,  Andalman  was 
not  the  regular  City  prosecutor*  It  alleges  that  petitioner  was 
ignorant  of  that  fact*  The  report  of  proceedings  describes  Mr* 
Andalman* s  presence  as  being  in  the  capacity  of  Acting  Assistant  Cor- 
poration Counsel,  It  is  apparent  that  the  argument  of  the  City  in 
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opposing  the  petition  was  in  effect  a  motion  to  dismiss  the  petition, 
The  court  was  right  in  dismissing  the  petition* 
The  order  of  the  Municipal  Court  denying  defendant's 

petition  to  vacate  the  Judgments  is  affirmed. 

ORDER  AFFIRMED* 
BURKE  AND  KILEX,  JJ»  CONCUR, 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS,   ) 

Defendant  in  Error,    ) 

v. 


ERROR  TO 

•OUNTY  COURT 


0.  C.  MOE, 


n 


) 


Hon.  AlberVE.   3|>ley, 
Trial/ Judge1. 


322I.A.  696 


Plaintiff  in  Error, 

MR,  PRESIDING  JU3TICE  HEBEL  DELIVERED  THE  OPINION  OF  THE  COURT. 

It  appears  from  the  statements  made  in  the  brief  submitted 
by  counsel  for  plaintiff  in  error  that  0,  C.  Moe  vras  informed  against 
in  the  County  Court  of  Cook  County  in  an  information  consisting  of 
five  counts  charging  him  with  violation  of  Section  24,  Chapter  91 
of  the  Revised  Statutes  of  Illinois,  known  and  designated  as  the 
Medical  Practice  Act. 

Defendant  makes  the  following  statements  concerning  the 
language  of  the  information: 

That  Count  1  alleged  an  offense  in  the  language  of  the 

statute  using  the  disjunctive,  alleging  that  he 

"did  then  and  there  diagnose  the  supposed  ailments  of  Loraine  Johnson, 
also  known  as  Eleanor  Nelson,  as  pressure  on  base  of  her  head,  spine 
and  on  the  stomach  nerves, H 

That  Count  2  alleged  in  the  language  of  the  statute  in 

the  disjunctive  that  the  plaintiff  in  error 

"did  then  and  there  treat  the  supposed  pressure  on  the  base  of  the  head, 
spine,  and  on  the  stomach  nerves  of  Loraine  Johnson,  also  known  as 
Eleanor  Nelson,  by  applying  pressure  to,  and  by  manipulating,  her 
diaphragm,  spine,  right  shoulder  and  neck  with  his  fingers  and  hands J 
and  by  twisting  her  head  with  hie  hands}  and  by  applying  heat  from  an 
electfcic  machine  to  her  back  and  chest » 

That  Count  3  is  alleged  in  the  language  of  the  statute  using 

the  disjunctive  and  then,  after  the  videlicit  to-wit,  alleges  the 

violation  in  the  following  manner! 

"did  then  and  there  suggest,  recommend  and  prescribe  the  application 
of  pressure  to,  and  the  manipulation  of.  the  dianhragm,  spine,  right 
shoulder  and  neck  of  Loraine  Johnson,  also  known  as  Eleanor  Nelson, 
with  his  fingers  and  hands;  and  the  application,  of  heat  from  an 
eleetric  machine  to  her  back  and  chest,  with  the  intention  of  receiving 
a  fee  of  13,00  in  cash  therefor, " 
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That  Count  4,  after  reciting  the  language  of  the  statute 

in  the  disjunctive  following  the  videlicit  to-wit,  alleges  an 

offense  in  the  following  manner! 

"did  then  and  there  cause  his  name  to  appear  on  a  professional 
business  card  in  the  following  manner,  to-wit:   r0.  C.  Moe, 
Chiropractor*;  and  caused  his  name  to  appear  on  the  door  at  the 
entrance  to  a  building  located  at  3138  Armitage  Avenue,  Chicago, 
Illinois,  in  the  following  manner,  to  witi   f0.  C,  Moe,  Chiropractor1." 

That  Count  5  alleges  thot  the  plaintiff  in  error, 

"did  then  and  there  unlawfully  maintain  an  office  for  the  examination 
and  treatment  of  persons  afflicted  and  alleged  and  supposed  to  be 
afflicted  with  any  ailment  at  3138  A-praltage  Avenue,  Chicago,  Illinois, 
equipped  with  a  Chiropractor* s  table  and  a  neurocalometer. " 

Defendant  sets  forth  that  the  following  occurred  at  the 
trial  of  the  ease: 

A  motion  to  quash  was  filed  and  overruled. 

On  the  trial  of  the  issues  a  Jury,  was  impanelled  consisting 
of  twelve  citizens,  four  of  whom  were  women,  "  challenge  was  filed 
to  the  Jury  array,  which  challenge  was  denied, 

A  verdict  finding  the  defendant  guilty  as  charged  in  the 
information  wafl  returned  by  the  Jury, 

A  motion  for  a  new  trial  was  overruled. 

Upon  the  verdict  the  plaintiff  in  error  was  fined  in  the 
sum  of  3300  and  ninety  days  in  the  County  Jail, 

Our  attention  is  called  to  certain  instructions  given  by 
the  court  and  objected  to  by  plaintiff  in  error,  particularly  to 
an  instruction  of  the  court  defining  the  term  r chiropractic''  and  an 
instruction  refused  over  the  objection  of  the  plaintiff  in  error 
which  asked  the  court  to  instruct  the  jury  that  the  laws  of  the  State 
of  Illinois  do  not  define  or  specify  what  constitutes  the  practice  of 
medicine  or  the  treatment  of  human  ailments. 

It  was  also  stated  by  defendant's  counsel  that  the  State's 
attorney  in  his  argument  to  the  jury  made  many  improper  and  inflammable 
remarks,  which  he  says  were  not  Justified  by  the  evidence  presented 
in  the  cause. 
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On  the  trial  of  this  cause  Loraine  Johnson  testified  that 
she  was  an  investigator  for  the  Department  of  Registration  and 
Education  and  was  assigned  by  Mr.  Mesdel  to  call  on  0.  G.  Moe, 
defendant,  of  3138  Armitage  Avenue  on  the  26th  day  of  November,  1941. 
She  went  to  the  defendant1 s  office  on  the  second  floor  at  that 
address  and  presented  him  with  one  of  his  cards  (People's  Exhibit  l) 
and  then  had  a  conversation  with  him.  He  asked  her  where  she  obtained 
the  oard  and  she  told  him  it  was  given  to  her  by  a  friend.  He 
further  asked  her  whether  she  had  any  treatment  by  chiropractors 
before  and  she  told  him  no.   She  gave  him  her  name  as  Eleanor  Nelson, 
4333  North  Avers  Avenue  and  gave  her  age  as  42  years.  She  than 
entered  a  room  and  put  on  a  gown.  The  defendant  then  put  her  on  a 
ohiropractic  table  and  worked  on  her  body.  She  testified  that  he 
manipulated  her  diaphragm  and  around  the  shoulders  with  his  hands 
and  that  he  then  put  a  heating  pad  under  her  back  and  placed  a  weight 
of  some  sort  on  top  of  the  diaphragm,  which  was  left  there  for  a 
few  minutes.  He  told  her  it  was  to  relieve  the  muscles  and  take  out 
some  of  the  tightness  in  there.  He  then  had  her  change  the  gown 
and  turn  the  opening  to  the  back  instead  of  the  front  and  return  to 
the  table*  He  told  her  that  she  must  have  had  an  injury  and  dislocated 
vertebrae]  that  it  must  have  been  of  long  standing  and  was  a  very 
serious  injury.  He  demonstrated  the  positions  of  the  vertebrae  on 
a  skeleton.  He  advised  her  not  to  drink  so  muoh  coffee.  She  further 
testified  that  she  paid  hia  #3,00  and  that  there  were  two  rooms  in 

the  office  one  had  a  desk  and  chair  and  the  other  a  chiropractic 

table  and  an  electric  machine. 

People's  Exhibit  2  reproduced  In  the  abstract,  was  signed 
by  Philip  M,  Harman,  Superintendent  of  Registration  and  is  a  certifi- 
cate "that  the  records  of  this  Department  do  not  show  that  01ft?  0, 
Moe  holds  a  license  under  the  Illinois  Medical  Practioe  Act  for  the 
treatment  of  human  ailments  by. any  method  or  system",  and  is  dated 
the  10th  day  of  Deoember,  1941, 
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It  is  argued  for  the  defendant  that  none  of  the  counts  set 
forth  any  specific  act}  that  each  count  is  merely  alleged  in  the 
language  of  the  statute  except  there  is  an  occasional  attempt  to 
state  therein,  some  specific  act  whioh  the  People  oontend  constitutes 
a  crime;  that  the  manner  in  which  the  allegations  are  set  out  in 
v-rious  counts  of  the  information  is  ambiguous  and  furnishes  the 
plaintiff  in  error  with  no  reason  for  prosecution.  The  case  of 
People  v.  Brown.  336  111,  257,  was  cited  at  great  length  in  this 
connection,  but  this  court  considers  the  facts  in  that  case  to  be 
different  from  those  in  the  case  at  bar.  The  case  of  People  v.  Shaver f 
367  111,  339,  is  also  cited  by  defendant  to  show  that  the  court 
should  have  quashed  the  information,  but  an  examination  of  the  informa- 
tion does  not  disclose  the  failure  to  set  forth  specific  acts  with 
certainty  which  was  there  discussed.  People  v,  3haver,  367  111,  339, 
eltes  the  case  of  Blemer  v.  People,  76  111,  265,  and  the  court  in 
discussing  the  latter  case  remarked:  "We  held  that  the  words  ^game11, 
"device*,  etc.,  alluded  directly  to  and  were  qualified  by  the  words 
"use  of  eards1,  and  were  Intended  to  deeoribe,  in  different  words,  the 
same  thing;  and  that,  when  the  word  ior1   in  a  statute  is  used  in  the 
sense  of  ' to-wlt1  —  that  is,  in  explanation  of  what  prooedes,  and 
making  it  signify  the  same  thing  —  an  indictment  is  well  framed  which 
adopts  the  words  of  the  statute.  As  a  corrollary,  it  is  obvious  that 
when  an  Information  after  disjunctive  allegations,  reduces  them  to  a 
specifio  charge  by  the  use  of  a  videlicet,  or  otherwise,  it  is 
sufficiently  definite  to  charge  a  violation  of  the  law  and  to  inform 
the  defendant  of  the  nature  of  the  charge  against  him*  We  have 
repeatedly  held  that  an  indictment  or  information  is  sufficient  if 
it  is  specific  enough  to  notify  the  aocuped  of  the  charge  he  is  to  meet 
and  to  enable  him  to  prepare  his  defense.  (People  v,  Green.  362  111, 
171;  People  v.  Vesterdahl.  316  id.  86}  People  v.  Love.  310  id,  558), 

The  information  was,  therefore,  sufficient," 
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The  language  In  the  information  in  People  v.  Shaver.  367 

111.  339,  and  that  of.  the  information  in  the  instant  case  are 

practically  identical. 

Defendant  also  alleges  that  the  court  erred  in  denying  the 

challenge  to  the  Jury  array,  contending  that  his  rights  are  prejudiced 

by  the  inclusion  of  women  on  the  Jury,  notwithstanding  the  statute 

passed  by  the  Legislature  of  this  state*  This  contention  is  made  in 

the  face  of  the  fact  that  the  act  in  question  has  been  declared  valid 

and  not  in  violation  of  the  Constitution.  The  points  here  raised  by 

the  defendant  in  attacking  the  validity  and  constitutionality  of  this 

Act  have  been  reviewed  and  determined  by  the  Illinois  Supreme  pourt. 

People  v.  Traeger.  372  111,  11}  People  v.  Ladwigr  365  111.  574* 

And  in  People  v.  F'rankowskl .  368  111,  171,  the  court  said! 

"We  will  take  Jurisdiction  where  a  statute  is  attacked  on  grounds  not 
previously  urged,  but  this  does  not  mean  that  if  counsel  suggests  a 
new  argument  in  support  of  an  old  ground  of  attack  we   must  entertain 
the  case.  People  v,  Ladwlg.  365  111,  574,  576," 

Thus  the  constitutionality  of  the  Medical  Practice  Aot  of  1923  has 

been  definitely  determined. 

Defendant  next  avers  that  the  court  erred  in  permitting 

immaterial  and  incompetent  testimony  to  be  introduced,  and  that  the 

introduction  of  "Exhibit  S"  on  behalf  of  the  People  violated  the 

plaintiff  in  error* s  constitutional  rights.  This  court  does  not  find 

the  exhibit  prejudicial.  Defendants  burden  to  produce  a  proper 

lioense  is  clearly  indicated  by  the  decision  of  the  Supreme  Court  of 

Illinois  in  People  v,  Frankowskv.  371  111,  493,  where  it  was  saidi 

"Where  the  question  of  due  license  to  practice  a  certain  profession 

arises  in  a  penal  action  for  violation  of  a  statute,  the  burden  of 

proving  a  proper  lioense  rests  upon  the  defendant.  Kettles  v,  People, 

221  111,  221;  Abhau  v.  Graseler  262  id.  626," 
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Although  defendant  states  that  the  court  gave  improper 
instructions  on  behalf  of  the  People  he  does  not  state  nor  are  we 
able  to  find  wherein. any  impropriety  is  to  be  found  in  them  to 
support  his  position,  A.  lengthy  citation  again  from  the  ease  of 
People  v.  Brown.  336  111.  257,  fails  to  reveal  that  the  Supreme  Court 
there  discussed  the  subjeflts  oovered  by  the  instructions  given. 
"Practicing  medicine"  was  not  a  charge  contained  in  the  information. 
However,  the  term  "treatment  of  human  ailments",  is  contained  in 
other  given  Instructions  and  this  term,  contrary  to  the  refused 
instruction,  is  defined  by  Statute, 

Defendant  complains  that  the  State's  attorney  made  improper 
and  prejudicial  remarks  in  his  argument  to  the  Jury,  and  cites  the 
case  of  Angelo  v.  The  People.  96  111.  209,  In  that  case  the  prosecuting 
attorney  referred  to  the  fact  that  plaintiff  in  error  was  not  plaoed  . 
on  the  stand  as  a  witness,  as  "one  reason  why  he  should  be  convicted". 
Such  was  not  the  situation  we  are  considering,  In  People  v,  Bonham^ 

348  111*  592,  the  Supreme  Court  said:   "It  is  not  Improper  for  a 
State1 s  attorney  to  reflect  unfavorably  on  a  defendant  or  to  indulge 

in  invective  within  thelimits  of  propriety  if  based  on  the  evidence 
in  the  record. 

The  defendant  further  objected  to  the  prosecutor  stating  to 

the  Jury,  "No  license  has  been  produced".  In  People  v,  Paderewakl* 

373  111*  199,  the  Supreme  Court  saidj 

"The  remarks  of  the  State's  Attorney  complained  of  did  not 
refer  to  or  comment  upon  the  failure  of  the  defendant  to  testify, 
but  were  to  the  effect  that  if  the  defendant  had  a  license  of  any 
kind  to  practice  medicine  he  should  produce  it.  The  burden  of  proving 
a  lioense  is  on  toe  defendant  in  such  oases.   (People  v,  Frankowski, 
371  111,  493),  There  was  no  error  in  the  State* s  Attorney  telling 
the  Jury,  in  substance,  that  the  People  did  not  have  to  establish 
that  the  defendant  had  no  license  to  practice  medicine," 

Defendant  also  complains  that  the  court  should  have  permitted 
the  complaining  tfitness  to  answer  the  following  question:  "Your 
department  does  not  regulate  massage  and  manipulation  or  massage  parlors, 
does  it?"  The  objection  was  properly  sustained  as  the  Question  w«s 
immaterial  to  the  issues  of  the  case  before  the  court. 
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We  find  no  variance  in  the  allegations  and  the  evidence 
introduced,  nor  do  we  find  that  any  error  has  been  committed  in 
the  trial  of  the  case*  The  verdict  and  the  final  Judgment  being 
in  accord  with  the  law  and  the  evidence  the  court  did  not  err  in 
refusing  the  motion  for  a  new  trial  and  denying  the  motion  in 
arrest  of  Judgment,  and  for  the  reasons  given  the  Judgment  of 
the  County  Court  is  affirmed, 

AFFIRMED* 
BURKE  AND  KILEY,  JJ.  CONCUR, 
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FARA  F.  KAPLAN,  (William  Wallace  McCallum, 
Assignee), 

Plaintiff  -  Appellee!,  ^is,,... 

v. 

STEVENS  HOTEL  CORPORATJ 

■ 

Def  eneajMf  -  Apoellant. 

Wfr.    JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

In  a  complaint  filed  in  the  Superior  Court  of  Cook  Bounty 
by  Fara  F.  Kaplan  against  the  Stevens  Hotel  Corporation  she  alleged 
that  she  was  a  tenant  at  the  hotel}  that  she  fell  in  one  of  the 
lobbies  and  broke  her  arm;  that  her  fall  was  due  to  the  negligence 
of  defendant  in  that  a  "oertain  portion  of  the  carpet  then  and  there 
upon  the  floor  of  said  lobby  entrance  was  negligently,  dangerously, 
wrongfully  and  unlawfully  turned  back  upon  a  certain  rubber  mat", 
A  trial  before  the  court  and  a  Jury  resulted  in  a  verdict  in  favor 
of  olaintlff  in  the  sum  of  115,000.  Motions  for  a  directed  verdict 
made  at  tha  close  of  plaintiff's  case  and  again  at  the  close  of  all 
the  evidence,  for  Judgment  non  obstante  veredicto  and  in  the  alterna- 
tive for  a  new  trial,  were  overruled.  The  trial  Judge  required  a 
remittitur  of  &5,000  and  Judgment  was  entered  for  $10,000.  After  the 
return  of  the  verdict  and  before  the  court  ruled  on  the  motion  for 
a  new  trial,  plaintiff  assigned  her  Judgment  to  her  attorney,  William 
Wallace  McCallum,  For  convenience,  we  will  speak  of  Fara  F,  Kaplan 
ae  the  plaintiff.  Defendant  appeals. 

The  Stevens  Hotel  Is  located  on  the  west  side  of  Michigan 
Avenue  in  Chicago  and  runs  from  7th  Street  on  the  north  to  8th  Street 
on  the  south.  The  accident  happened  about  7:00  p.m.  on  Monday, 
November  10,  1941  at  the  north  end  of  the  7th  Street  corridor,  which 
leads  from  the  7th  Street  entrance  south  to  the  main  lobby*  Mrs.  Kaplan 
had  been  a  tenant  in  the  hotel  sinoe  1937,  occupying  an  apartment 


e  d  .a 


•      A8A1 
,(      n828»A 

,99  -    ■       NsJtaXt 


.  I 

•X9xi  aato-rcf  has  asidcfof 
-  Jjwia    ni:  *na6fl«5**  to  , 
,  lu   to  «iooXt  edJ  m 

\llMtwt  tarts**** 

■•yoo  9x1*  snotad  LaltS  A 

,  ■      ■•  (*  art*  ttt  Ytttal&Lc  to 

'  9$olo  9fi*   **  afcaa 

ut   tot    ,ei  exi* 

vo  •*•*   ,Isi-r*  wexx  »  lot  svi* 

,         -  (        l%$    V9«    B 

,  i*1     •MurXXcOeN  toaXX 

oH  snars*^  exlf 

oiriO  al  ouaovA 
i  ,     .  !ro&  9ff       »xj*j  ( 

XlO.  i    ©ftf    J«    X*6I     <0X    <J9Cf«9T0H 

itaXcfl^   ,8*xM     «^cfdoI  nistn  .  n©   *9&tij=!  xl*V  9ri*  moit  a&8«X 


2 

on  the  19th  floor.  Mrs.  Hazel  Wade  and.  her  daughter,  Mrs.  Emily 
Welmerskirch,  also  resided  in  the  hotel.  That  evening  they  happened 
to  meet  for  dinner  at  Harding's  Restaurant  looated  on  Wabash  Avenue 
south  of  Madison  Street.  After  dinner  they  walked  east  to  Michigan 
Avenue  and  south  to  the  hotel,  intending  to  enter  from  the  7th  Street 
door.  Mrs.  Wade  testified  that  with  her  daughter  and  plaintiff  she 
entered  at  7th  Street  through  the  revolving  door.  A  doorman  was 
stationed  on  the  outside  and  bell  boys  were  in  attendance  in  and 
about  the  lobby.  The  place  where  olaintlff  fell  was  12  or  15  feet 
from  the  revolving  door.  Witness  testified  further  that  she  stumbled 
at  about  the  same  time  as  plaintiff  at  about  the  center  of  the  runner, 
or  rug,  which  ran  the  length  of  the  corridor  to  the  cigar  stand;  that 
there  was  a  storm  mat  inside  the  revolving  door  with  a  space  of  about 
5  inches  between  this  mat  and  the  end  of  the  carpet;  that  the  carpet 
was  not  fastened  down;  that  she  Imagined  it  was  about  li  or  2  Inches 
high;  that  she  used  that  entrance  that  morning;  that  at  that  time  she 
noticed  there  was  an  abrupt  step  of  an  inch  to  an  inch  and  a  half  at 
the  north  edge  of  the  rug;  that  normally  that  part  of  the  rug  sloped 
down  gradually  to  the  floor;  that  the  mat  was  out  from  under  the 
carpet  a  short  ways,  which  held  the  rug  off  the  floor;  that  a  mat  was 
underneath  the  rugs  all  over  the  hotel  to  "soften"  them  on  the  marble 
floors;  that  she  had  lived  in  the  hotel  over  five  years;  that  the  rug 
she  spoke  of  had  been  down  for  some  months  and  was  always  down  except 
during  conventions;  that  it  was  always  soft  and  felt  like  it  was  padded; 
that  at  the  end  of  the  rug  there  was  a  rubber  and  beveled  down  to  the 
marble  floor;  that  the  foyer  was  always  well  lighted  and  was  that  way 
at  the  time  of  the  accident;  that  during  her  residence  in  the  hotel 
she  used  the  7th  Street  entrance  twice  a  day;  that  she  looked  at  the 
carpet  before  plaintiff  fell  but  said  nothing  to  her;  that  she  looked 
at  the  rug  immediately  after  plaintiff  fell  and  could  see  the  padding 
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protruding  an  inch;  that  the  only  difference  she  saw  between  that  night 
and  any  other  time  was  that  the  padding  protruded  an  inoh;  that  when 
plaintiff  fell  she  stumbled  and  pitched  forward  entirely  to  the  floor, 
falling  on  her  right  side  and  arm;  that  while  olalntiff  remained  on 
the  floor  a  stranger  and  a  bell  boy  came  to  her  assistance;  that 
the  bell  boy  summoned  Mr,  Walsh,  one  of  defendants  assistant  managers; 
that  Mr,  Walsh  reached  the  plaintiff  within  2  or  3  minutes  while 
she  was  still  on  the  floor;  that  no  change  oocurred  in  the  position 
or  appearance  of  the  rug  in  the  interval  separating  plaintiff1 s  fall 
and  the  arrival  of  Mr.  ^alsh;  that  the  protrusion  of  the  ozite  pad 
was  present  when  plaintiff  fell  and  afterwards,  just  as  they  had  been 
when  seen  by  witness  in  the  forenoon  of  that  day;  that  hundreds  of 
people  had  passed  through  the  eorridofr  and  over  this  position  of  the 
rug  during  the  course  of  the  day;  that  while  witness  could  see  the 
padding  protruding  an  inch,  that  condition  was  not  readily  visible 
on  account  of  the  thickness,  color  and  arrangement  of  the  storm  mat 
and  rugj  and  that  one  had  to  be  directly  over  the  place  to  see  its 
condition, 

Mrs,  Weimerskirch  testified  that  she  was  with  her  mother 
and  plaintiff  at  the  time  of  the  aocldent;  that  the  three  were  walking 
abreast;  that  her  mother  tripped  first  and  started  to  say  something 
about  having  tripped  over  the  rug  and  that  witness  turned  around  to 
look  at  her  and  Just  at  that  time  Mrs,  Kaplan  went  down;  that  witness 
noticed  that  the  pad  was  protruding  from  the  end  of  the  rug;  that 
the  rug  was  held  up  by  the  pad  and  wrinkled,  the  wrinkles  running 
across  the  rug  north  and  south;  that  she  was  familiar  with  the  lobby 
and  rug,  having  used  the  entrance  many  times;  that  there  was  an  oeite 
pad  under  the  rug,  which  was  sticking  out;  that  she  did  not  see  either 
of  the  women  trip  and  of  her  own  knowledge  did  not  know  what  caused  it; 
that  after  plaintiff  fell  her  feet  were  on  the  rubber  mat  2  or  3  feet 
north  of  the  south  end  of  the  rubber  mat,  the  length  of  her  knees  to 
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her  feet;  that  the  "rear  end  of  her  body"  was  on  the  edge  of  the  rug; 
that  there  was  a  apace  of  marble  flooring  about  a  foot  wide  between 
the  mat  and  the  oarpet;  that  there  were  several  rlpoles  all  the  way 
across  the  carpet;  that  the  lighting  was  the  same  as  shown  in  the 
photograph  in  evidenoe;  that  she  rushed  over  to  help  plaintiff  and  that 
shortly  afterward  a  stranger  and  a  bell  boy  came  to  give  assistance; 
that  immediate  inspection  of  the  rug  disclosed  that  the  north  end 
was  not  fastened  down,  the  pad  was  protruding  from  under  the  end  of 
the  rug  and  there  were  ripples  along  the  adge  of  the  pad;  that  in 
those  particulars  the  rug  was  not  in  the  same  condition  as  it  had 
been  on  previous  days.  Plaintiff  testified  substantially  the  same  as 
the  other  two  witnesses,  describing  the  rubber  mat,  the  heavy  carpet 
and  the  space  of  marble  flooring;  that  she  did  not  see  anything  unusual 
and  that  as  her  foot  touched  the  edge  of  the  rug  she  fell  and  landed 
on  the  floor  and  then  saw  that  the  padding  was  sticking  out  under  the 
edge  of  the  rug  and  that  the  rug  itself  was  somewhat  in  waves  aoross 
the  corridor;  that  she  had  been  looking  at  the  rug  as  it  lay  ahead 
of  her  but  did  not  see  anything  unusual  in  its  appearance;  that  after 
she  fell  she  looked  at  the  edge  of  the  rug  and  saw  that  the  darker 
padding  was  pulled  out  beyond  the  edge  of  the  rug  so  as  to  make  an 
elevation  higher  than  normal;  that  there  were  waves  in  the  rug  extending 
across  from  east  to  west,  and  that  these  observations  were  made 
while  olaintiff  was  in  a  sitting  position  after  the  accident*  Witness, 
who  was  46  years  of  age  at  the  time  of  the  accident,  sustained  a 
severe  fracture  to  the  radius  of  the  right  arm,  suffered  great  pain 
and  was  confined  in  the  Illinois  Central  Hospital  for  ?  days.  She 
was  then  removed  to  the  Michael  Reese  Hospital,  where  she  came  under 
the  professional  care  of  Dr.  Levinthal*  There  was  evidence  that  the 
day  following  her  admission  to  that  hospital  she  was  given  a  general 
anesthetic;  that  Dr.  Levinthal  performed  an  operation  on  her  arm; 
that  after  the  effects  of  the  anesthetic  passed  away  her  arm  was  very 
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painful;  that  It  was  placed  In  a  position  of  semi-flexion  and  heavy 
dressings  and  bandages  were  applied;  that  she  remained  in  that  hospital 
for  9  days;  that  after  leaving  the  hospital  she  continued  under 
Dr.  Levlnthal's  care  until  about  July,  1942;  that  to  effect  maximum 
restoration  of  function  in  the  arm  physlotheraphy  was  Instituted 
Immediately  following  the  operation;  that  she  was  given  pieces  of 
wire  and  rubber  sponge  to  work  with,  and  both  heat  and  light  and 
massage  treatments  were  employed  in  endeavoring  to  improve  the 
condition  of  her  injured  arm;  that  at  the  time  of  the  trial  there  was 
a  great  deal  of  numbness  and  restriction  in  the  motion  of  the  arm; 
that  there  was  numbness  in  four  or  five  of  ithe  fingers  of  the  right 
hand  and  the  elbow  was  always  painful;  that  she  noticed  she  could 
not  fully  extend  her  arm  and  that  it  could  not  be  fully  rotated; 
that  there  was  numbness,  pain  and  lack  of  strength  in  the  arm}  that 
the  arm  appeared  smaller  than  before  the  accident  and  that  there  was 
a  scar  about  2|  inches  long  just  below  the  elbow;  and  that  since  her 
last  visit  to  Br,  Levinthal  she  was  giving  herself  heat  treatments. 
Dr.  Alfred  J.  Mitchell,  an  orthopedic  surgeon,  testified  that  he 
examined  plaintiff  on  December  2,  1942;  that  he  found  a  scar  2*  inches 
long  on  the  outer  surface  of  the  upper  end  of  the  right  forearm;  that 
tests  for  positive  motion  in  the  elbow  joint  showed  a  restriction 
in  extension  limited  to  within  15  degrees  of  normal;  restriction  in 
flexion  about  5  degrees;  a  restriction  in  the  range  on  turning  the 
arm  inward  of  15  degrees  and  on  turning  the  arm  outward  a  restriction 

in  motion  of  35  degrees.  X-ray  examination  of  these  bones  of  the 
arm  showed  that  the  head  of  the  radius  was  missing  and  there  had  been 

a  deposit  of  lime  salts  over  the  upper  portion  of  the  bone  where 
the  head  of  the  radius  had  been.  Dr.  Mitchell  stated  that  normally 
the  radius  was  a  bone  which  with  other  bones  formed  one  of  the  three 
joints  of  the  elbow,  but  now  after  the  fracture  it  played  no  part 
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In  the  function  of  plaintiff's  elbow.  He  stated  that  the  head  of 
the  radius  had  been  knocked  off  and  displaced  from  its  normal  position, 
Mrs,  Kaplan  proved  up  payment  of  $58, 75  for  one  hospital  bill, 
#178.30  for  another  hospital  bill  and  ,?400  to  Dr.  Levinthal,  Dr. 
Levinthal  did  not  testify.  Plaintiff  endeavored  to  subpoena  him, 
but  was  not  successful  in  serving  the  subpoena, 

A,  M.  Kothbart,  a  witness  called  by  defendant,  testified 
that  he  was  a  court  reporter;  that  he  took  down  in  shorthand  a  state- 
ment made  by  Mrs,  Wade;  that  Mrs,  Wade  stated  that  she  was  about  two 
steps  ahead  of  plaintiff  at  the  time  of  the  accident;  that  there  was 
"about  5  inches  of  bare  floor  between  the  rug  and  the  mat";  that  she 
turned  around  to  speak  to  plaintiff  and  saw  her  down  on  the  floor, 
and  that  previous  to  that  did  not  notice  that  she  had  fallen.  This 
witness  further  testified  that  7  days  after  the  accident  he  took  a 
statement  from  plaintiff  in  which  she  said  she  was  not  looking  down 
at  the  floor  as  she  was  walking,  did  not  notice  the  rug  until  her  toe 
struck  it,  and  did  not  examine  the  rug  afterward;  that  she  had  been 
in  and  out  of  that  place  a  thousand  times  and  had  been  in  and  out  of 
there  earlier  the  same  day,  and  that  she  could  not  remember  whether 
or  not  the  mat  was  down,  James  Manly,  head  houseman  at  the  hotel, 
testified  that  he  was  employed  there  continuously  from  April,  1927 
until  the  Army  took  over  In  August,  1942;  that  it  was  his  duty  to 
look  over  the  furnishings,  rugs  etc,;  that  the  rugs  were  taken  up, 
cleaned  and  replaced  about  every  four  months,  including  the  rug  in 
question,  and  that  that  rug  had  been  down  three  weeks  to  a  month  before 
the  accident  occurred  and  had  not  been  removed  at  any  time;  that  when 
last  laid,  prior  to  the  accident,  there  was  an  ozlte  pad  under  it 
about  4  inches  shorter  than  the  rug  at  each  end;  that  aoroes  the  end 
of  each  of  the  long  rugs  there  was  a  piece  of  rubber  whloh  would  lie 
flat  on  the  marble  and  hold  the  rug  down;  that  he  inspected  each  of 
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the  rugs  at  least  once  a  day  and  did  so  on  November  10,  1941,  Including 
the  rug  mentioned  as  being  Involved  In  the  accident;  that  this  rug 
was  30  feet  long  and  8  feet  wide  and  weighed  700  to  800  pounds;  that 
it  took  8  men  to  carry  the  rug  when  it  was  taken  up  or  laid  down  and 
that  it  was  so  heavy  It  could  not  be  scuffed  up  or  wrinkled;  that  the 
rug  was  laid  with  the  north  end  right  up  against  the  rubber  storm 
mat  and  had  no  bare  floor  between;  that  neither  on  November  10,  1941, 
nor  at  any  other  time,  did  he  ever  see  any  ozite  pad  extending  beyond 
the  rug  and  that  there  was  never  at  any  time  any  space  between  the 
north  end  of  the  rug  and  the  rubber  mat,  John  McGlvern  testified 
that  he  worked  at  the  hotel  from  1937  until  the  Army  took  over;  that 
he  worked  as  a  houseman,  moving  furniture,  laying  rugs  etc,,  and  was 
familiar  with  the  rug  and  often  laid  it;  that  he  put  it  down  when  it 
was  new  and  thinks  It  was  never  laid  without  his  being  there  to  help; 
that  it  took  8  to  10  men  to  handle  that  rug;  that  first  the  ozite 
pad  would  be  laid  down,  sufficiently  far  tax  from  the  rubber  mat, 
so  that  the  rug  would  Join  up  to  the  rubber  mat  and  would  be  rolled 
right  back  and  stretched  out  at  the  same  time;  that  there  was  always 
a  rubber  border  on  each  end  of  the  rug  to  keep  it  from  slipping  or 
sliding;  that  the  rug  extended  4  to  6  inches  beyond  the  ozite  pad  at 
each  end,  and  that  at  no  time  prior  to  November  10,  1941  was  the  ozite 
padding  ever  exposed,  Clifford  Peters  testified  that  he  was  night 
supervisor  at  the  hotel  at  the  time  of  the  accident,  and  worked  there 
nearly  5  years;  that  it  was. his  duty  to  supervise  the  night  work, 
Inspect  furniture,  rugs  etc*,  and  to  see  that  everything  was  clean 
and  in  good  order;  that  he  inspected  the  north  end  of  the  rug  on 
Monday,  November  10,  194J.;that  it  was  perfectly  in  position  and  no 
ozite  padding  exposed;  and  that  the  north  end  of  the  rug  was  against 
the  rubber  pad  and  there  were  no  ripples  or  waves  in  it, 

defendant,  relying  on  the  rule  that  plaintiff  can  reoover 
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only  on  the  proof  of  the  negligence  charged  in  the  complaint,  states 

that  there  is  no  evidence  tending  to  prove  the  averments  charged  in 

the  complaint,  and  asserts  that  it  cannot  find  in  the  record  any 

testimony  that  the  rug  was  "turned  back  upon  a  certain  rubber  mat" 

as  alleged  in  the  complaint.  Defendant  maintains  that  the  testimony 

most  favorable  to  the  plaintiff  was  that  the  ozite  pad  stuck  out  an 

Inch  beyond  the  rug  and  that  there  were  some  ripples  in  the  rug. 

Defendant  also  urges  that  this  was  a  clear  variance  and  failure  of 

proof  and  that  the  court  erred  in  refusing  to  direct  a  verdict  for 

the  defendant.  Defendant  recognizes  the  rule  that  a  mere  variance 

Is  waived  unless  objection  is  made  in  the  trial  court  and  an  opportunity 

given  the  plaintiff  to  amend.  In  the  trial  court  defendant  did  not  . 

claim  a  variance,  but  insists  that  there  was  a  total  failure  of  proof. 

There  was  evidence  that  the  north  edge  of  the  rug  was  about  one  inch 

south  of  the  north  edge  of  the  pad.  According  to  this  evidence  the 

pad  projected  one  inch  beyond  the  edge  of  the  rug  at  the  place  where 

plaintiff  fell.  There  was  evidence  as  to  ripples  or  waves  at  or  Just 

south  of  the  north  edge  of  the  rug.  The  rug  was  a  heavy  one, 

apparently  1&  to  2  Inches  thick.  From  the  evldenoe  the  Jury  had  a 

right  to  decide  that  the  displacement  of  the  rugfce  edge,  combined 

with  its  wavelike  elevation,  formed  a  perilous  obstacle  in  the  path 

of  plaintiff.  In  our  opinion  plaintiff  introduced  evidence  to  warrant 

the  Jury  in  finding  that  for  a  considerable  length  of  time  before  the 

accident  the  defendant  permitted  the  condition  to  exist  and  that  in 

the  exercise  of  ordinary  diligence  it  should  have  discovered  such 

oonditlon  and  remedied  it.  There  was  also  competent  evidence  that 

plaintiff  was  in  the  exercise  of  due  care  for  her  own  safety.  We 

agree  with  plaintiff  that  the  rug  was  turned  back  in  the  sense  that 

It  "was  folded  or  partially  folded"  so  as  to  expose  a  one  inch  margin 

and 
of  the  ozite  pad, /that  it  was  tunned  back  so  as  to  form  a  wave  or  ripple. 


5 

on  ai  d'sexfcf   JeriJ 
laa  btm    tJflJt«Iq»o»  axiJ 

0  Xfloffllfaetf 
Xn                                                                                                                           begaHa  aa 

cue  f  ©Ida-icval  Jaoff 

n  gin  arte  fmoxsci  Aoal 
h  oafa  Jfiafiflatad 

it    fcfLB    lOOtC 

Hlafc  ad* 
u  ftavfsw  si 

•3Vlg 

♦  locale    *©   8<  jVoneiiaT  fl 

■sane  51  vo  8<sw  snexlT 
oriJ  ,  ten  orfJ  to  Atuot 

beq 
tfai/',  .      *1  nW: 

t  .    ■  riJ«son  eriJ  to  a'tfvoe 

1  x-f^«er 

'  ofclaafi  cJ  Jil^l-i 

affiiol    t 

•rfc*  a  nol  3      ■  nl  xi^t  •*** 

-JJlmrtaq  Jfl&fcflatef)  arftf  JfteMooa 

)  x^a«-t6io  *o  ealoiaxa  9 At 

9  aw  ataxlT      ##i  fcalfiaaa-r  6na  oolJliiflco 

n   erf?  nl   aaw  ttlJnlalq 

niJnialq  riJlv  ©9ig« 

'•  a«o   i  i  &©6lol  eaw"  J I 

d  bonttui  aew  : 


ariJ  lo 


9 

We  cannot  agree  with  the  contention  of  defendant  that  there  was  a 

failure  of   proofs  There  was  a  variance.  The  variance  was  not  called 

to  the  attention  of  the  court.  At  the  close  of  plaintiff1 s  case 

defendant  moved  to  exclude  all  the  evidence  and  to  direct  a  verdiot 

of  not  guilty.  This  was  not  eauivalent  to  raising  the  point  of 

variance.  While  there  was  a  variance  there  was  not  a  failure  of 

proof,  and  defendant  not  having  raised  the  point  of  variance,  it  was 

waived.  In  our  opinion. the  evidence  presented  a  question  of  fact 

for  the  Jury  to  resolve* 

The  third  instruction  given  for  the  plaintiff  reads  as 

follows: 

"The  court  instructs  the  jury  that  if  you  find  and  believe 
from  a  preponderance  of  the  evidence  that  the  defendant  rented  parts 
of  the  hotel  mentioned  in  the  evidence  to  various  persons  and  that 
it  maintained  control  of  the  lobby  and  floors  thereof,  which  was 
used  in  common  by  other  tenants  of  said  building,  if  you  so  find, 
and,  if  you  further  find  that  the  defendant  permitted  the  carpet 
mentioned  in  the  evidence  to  be  in  a  dangerous  condition  and  that 
it  remained  in  said  condition  for  a  sufficient  length  of  ti#e  for 
the  defendant  in  the  exeroise  of  ordinary  care  to  have  known  of  said 
dangerous  condition  and  that  in  so  permitting  said  dangerous  condition 
the  defendant  was  negligent,  if  you  so  find,  and  that  plaintiff  lived 
as  a  tenant  of  the  defendant  in  said  building  and  at  and  immediately 
before  the  occurrence  in  Question,  was  in  the  exercise  of  ordinary 
care  for  her  own  safety  and  that  as  a  direct  result  of  the  negligence 
of  the  defendant  in  permitting  the  carpet  to  be  in  a  dangerous 
condition,  if  you  find  the  caroet  was  in  a  dangerous  condition  and 
defendant  was  negligent  in  respect  thereto,  the  plaintiff  was  injured, 
then  you  should  find  the  defendant  guilty, " 

This  instruction  directs  a  verdict.  The  rule  is  thst  when  a  peremptory 

instruction  omits  a  fact  or  circumstance  essential  to  reoovery, 

such  error  in  the  instruction  cannot  be  cured  by  any  further  Instruction 

in  the  series  of  instructions*  Hanson  v.  Trust  Company  of  Chicago^ 

380  111.  194.  Defendant  asserts  that  under  this  instruction  nothing 

is  required  to  be  found  from  a  preponderance  of  the  evidence,  or 

from  any  evidence,  exoept  that  the  defendant  ran  a  hotel  and  kept 

control  of  the  floors  and  lobbies.  Plaintiff  meets  this  argument  by 

citing  Village  of  Altamont  v.  Carter.  196  111,  286,  where  the  court 

said  (287): 
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"A  requirement  in  the  first  part  of  an  instruction  that 
the  jury  must  base  their  findings  upon  the  evidence  applies  and 
extends  to  all  sutoseouent  clauses  in  the  Instruction,  and  it  is 
unnecessary  in  each  of  the  succeeding  sentences  to  inform  the  jury 
that  they  must  find  from  a  preponderance  of  the  evidence," 

The  opinion  in  the  latter  case  does  not  quote  the  instruction.  In 

Miller  v,  Balthasser.  78  111,  302,  the  court  said  (305): 

"As  to  the  second  objection  to  the  instruction,  while 
the  jury  have  no  right  to  form  a  belief  other  than  from  the 
evidence,  and  while  it  would  be  error  for  the  court  to  instruct 
them  in  such  a  manner  that  their  verdict  could  be  based  upon  a 
belief  not  founded  upon  the  evidence  introduced  on  the  trial,  yet 
it  has  never  been  held  to  be  neeesaary  to  repeat  in  each  clause 
of  an  instruction  that  the  jury  must  believe  from  the  evidence. 
The  first  clause  of  the  instruction  expressly  informs  the  Jury 
that  their  belief  must  be  formed  from  the  evidence,  and,  while 
the  same  is  not  repeated  in  the  latter  clause,  a  Jury  composed  of 
sensible  men  could  not  infer  thst  they  had  the  right  to  travel 
outside' of  the  record  in  searoh  of  proof  upon  which  to  form  « 
verdi©t»" 

Following  these  authorities  we  conclude  that  it  was  not  necessary 

for  the  third  instruction  to  repeat  in  each  clause  that  the  Jury 

must  believe  from  a  preponderance  of  the  evidence.   Defendant 

criticizes  this  instruction  on  the  ground  that  it  should  have 

required  proof  of  the  dangerous  condition  and  length  of  time  in  that 

condition  at  and  immediately  prior  to  the  occurrence.  It  will  be 

observed  that  that  part  of  the  instruction  reads:  "If  you  further  find 

that  the  defendant  permitted  the  carpet  mentioned  in  the  evidence 

to  be  in  a  dangerous  condition",  In  our  opinion,  from  these  words 

the  Jury  would  understand  that  the  time  referred  to  was  that  of 

and  prior  to  the  occurrence,,  Defendant,  further  complaining  of 

this  instruction,  states  that  the  dangerous  condition  of  the  carpet 

to  be  considered  by  the  Jurors  should  have  been  limited  to  the 

negligence  charged  "in  the  declaration".  Our  Supreme  Court  has  hild 

that  the  trial  court  should  instruot  the  Jury  as  to  the  issues 

without  referring  them  to  the  pleadings  to  ascertain  what  they  are* 

The  instruction  substantially  followed  the  language  of  the  complaint 
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and  was  applicable  to  the  facts,  and  we  conclude  the  court  did  not 

err  in  giving  the  instruction  complained  of.  Defendant  also  complains 

about  the  giving  of  the  following  instruction  at  the  instance  of 

plaintiff: 

"The  law  did  not  require  of  the  plaintiff  the  exercise  of 
an  extraordinary  degree  of  care.  All  that  was  reouired  of  her  was 
the  exercise,  at  and  before  the  time  of  the  injury,  of  ordinary  care, 
in  view  of  all  the  facts  and  circumstances  shown  by  the  proof;  and 
what  is  ordinary  care  depends  upon  the  circumstances  of  each  particu- 
lar ease,  and  it  is  such  care  as  a  person  of  ordinary  prudence  would 
exercise  under  the  same  or  similar  circumstances  as  those  shown  by 
the  proof."  

This  instruction  was  approved  in  West  Chicago  3t.  R.  R.  Co.  v.  McNulty. 

166  111.  203;  Chicago  &  Alton  R.  R.  Oo.  v,  Fisher.  141  111.  614;  and 

■:&lsh  v,  Chicago  Railways  Co..  303  111.  339. 

In  his  closing  argument  counsel  for  plaintiff  stated* 

"More  may  have  tripped,  We  don1 t  know,  but  if  such  be  the  faot  they 

have  the  evidence  available,  They  could  have  brought  people  here  if 

they  wanted  to  and  told  you  that  nobody  else  tripped  that  day.  Yet 

you  did  not  hear  one  word  about  it,  did  you?  The  conclusion  that  you 

may  draw  from  that  is  that  it  is  entirely  within  the  province  that 

maybe  other  people  tripped  there  that  day  also."  The  court  sustained 

an  objection  to  and  dlreoted  the  Jury  to  disregard  this  argument. 

Counsel  for  plaintiff  then  resumed:  "In  any  event,  ladies  and  gentlemen, 

it,. 
you  hear  nothing  -  ,"  At  this  Juncture  defendant  objected  and  moved 

to  withdraw  a  juror  and  to  continue  the  case  on  account  of  prejudice. 

These  motions  were  denied.  The  attorney  for  plaintiff  then  continued: 

"If  they  have  evidence  within  their  province  or  under  their  knowledge 

and  control  and  they  fail  to  produce  it  -  ,"  The  court  Interrupted 

counsel,  informing  him  that  the  argument  was  incompetent  and  directed 

hia  to  desist.  The  attorney  for  the  defendant  again  moved,  without 

sucoess,  to  withdraw  a  Juror  and  to  continue  the  case  on  account  of 

prejudice.  Control  over  the  argument  is  within  the  sound  discretion 
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of  the  court*  There  is  nothing  In  the  record  to  suggest  that  these 
remarks  would  arouse  the  passion  and  prejudice  of  the  Jury  against 
the  defendant*  In  view  of  the  prompt  action  of  the  court  in  sus- 
taining defendant's  objection  to  the  argument  and  the  directions  to 
disregard  such  argument  and  instruction  to  the  same  effect,  our 
▼lew  is  that  the  remarks  are  not  grounds  for  reversal* 

Defendant  states  that  the  verdict  was  immoderate  and 
extremely  excessive  and  was  so  recognized  by  the  trial  Judge  when 
he  ordered  that  one-third  of  it  should  be  remitted.   Defendant 
further  states  that  suoh  a  verdict,  on  its  face,  shows  prejudice  or 
disregard  of  the  instructions  or  the  evidence.  Plaintiff  insists 
that  the  Judgment  is  moderate  in  amount  and  less  than  reasonably 
compensatory  to  plaintiff  for  the  Injuries  she  received.  Defendant 
cites  53  A.  L.  R„,  709,  and  Loewenthal  v,  Strong.  90  111.  75,  for  the 
proposition  that  an  immoderately  excessive  verdict  is  not  cured 
by  remittitur.  In  the  Loewenthal  case,  an  action  for  malicious  prose- 
cution, there  was  a  verdict  for  $10,000,   The  court  reouired  a 
remittitur  for  ^4,000  and  entered  Judgment  for  $6,000.   In  reversing 
the  Judgment,  the  court  said  (76)t 

"But  if  it  were  conceded  that  there  was  not  probable 
cause,  and  that  appellant  was  actuated  by  malice,  still  the  verdict 
of  ten  thousand  dollars  is  outrageously  excessive.   It  could  only 
have  been  induced  by  prejudice,  passion,  or  total  misconception  of 
the  case,  And  when  it  is  so  flagrantly  excessive  as  to  be  only 
accounted  for  on  the  grounds  of  prejudice,  passion  or  misconception, 
the  remittitur  does  not  remove  the  prejudice,  passion  or  miscon- 
ception. These  elements  may  have  entered,  and  probably  did  enter 
into  the  finding  of  other  facts  important  to  the  issue,  if  not  the 
issue  itself.  Such  feelings  would  naturally  lead  to  an  unfair 
finding  against  appellant,  But  if  this  were  not  so,  still,  under 
this  evidence,  we  regard  16,000  as  grossly  excessive,  and  the 
Judgment  should  not  be  permitted  to  stand  *  *  *,  * 

In  Chicago  Olty  Railway  Co-  v,  Gemmill.  209  111.  638,  the  Juryrs 

verdict,  of  112,500  was  reduced  by  16,500  and  a  Judgment  of  $6,000 

entered.   In  Chicago  &  AltSn  R.  R.  Co.  v.  Lewandowsklr  190  111.  301, 

the  action  of  the  Appellate  Court  in  allowing  a  remittitur  of  #4,500 
from  a  Judgment  for  ^10,500,  was  approved.  Plaintiff *s  injuries 
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are  of  such  a  character  as  to  handicap  her  in  her  activities  of  life. 
The  action  of  the  trial  judge  in  requiring  a  remittitur  was  proper. 
We  are  of  the  opinion  that  the  Judgment  entered  by  the  trial  court, 
after  having  reouired  a  remittitur,  is  excessive,  Whether  a  verdict 
is  so  flagrantly  excessive  as  to  be  accounted  for  on  the  grounds  of 
prejudice,  passion  or  misconception,  requiring  a  reversal,  despite 
a  remittitur,  depends  upon  facts  of  the  case.  The  facts  in  the 
Lc even thai  case  and  other  cases  where  judgments  were  reversed  because 
of  excessive  verdicts,  clearly  warranted  such  action  by  the  reviewing 
court »  We  are  convinced  that  under  the  faetual  situation  presented 
in  the  instant  case,  the  action  of  the  jury  in  awarding  excessive 
damages  does  not  show  that  they  were  Influenced  by  prejudice,  passion 
or  misconception,  and  we  are.  of  the  opinion  that  there  should  be  a 
further  remittitur  of  #3,500, 

Because  of  these  views,  the  Judgment  of  the  Superior  Court 
of  Cook  County  is  affirmed,  providing  the  plaintiff  (assignee)  file* 
in  this  court  within  ten  days  a  further  remittitur  of  $3,500,  reducing 
the  Judgment  to  y6,500;  otherwise,  the  Judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial. 


JUDGMENT  AFFIRMED  UPON  FURTHER 
REMITTITUR} 
REVERSED  AN! 
A  NEW  TRIAL* 


REMITTITUR}  OTHERWISE,  JUDGMENT 
REVERSED  AND  CAUSE  REMANDED  FOR 
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MATCHLESS  METAL  POLISH  COMPANY,  a 
corporation, 

Plain*  i , 


GEORGE  KNIPPEL,    ggp 


n.A.  697 


CIRCUIT  COURT 


COUNTY, 


Defendants* 


Appeal  of  EDWARD  A.  MILLER,  Objector, 

Appellant, 


FLORENCE  R.  CANNON,  Administratrix  of 
the  Estate  of  Glenn  Cannon,  Deceased, 
Receiver, 

Appellee » 


MR.    JUSTICE  BURKE   DELIVERED  THE  OPINION  OF  THE   COURT. 
On  March  9,   1931*-  the  Matchless  Metal  Polish  Company,   a 
corporation,  filed  a_complaint  in  chancery  in  the  Circuit  Court  of 
Cook  County  to  foreclose  a  trust  deed,   dated  June  1§,   1925?   executed 
by  George  Knlppel  and  Margaret  Knippel,   on  the  real  estate  located 
at  iJ-219  Wentworth  Avenue,   Chicago,     On  April  12,   193^  the  court 
appointed  Glenn  Cannon  receiver  and  he  Qualified  and  acted  as  such* 
On  April  13,  193^  Frances  Skoniecsny  and  Walter  Pomierski  filed 
their  appearance.     On  May  19*  193^  Frances  Skoniecsny  filed  her 
answer  and  on  May  17,  1931*-  filed  her  amended  answer.     The  trust  deed 
was  given  to  secure  payment  of  three  principal  promissory  notes,     two 
being  in  the  sum  of  |l,500  each  and  one  for  the   sum  of  #2,000, 
Plaintiff  alleged  that  it  was  the  owner  and  holder  of  a  note  in  the 
sum  of  11,500,   on  which  $1,000  had  been  paid;   that  the  other  note 
for  $1,500  was  paid  and  canceled,   and  that  the  third  note  in  the 
sum  of  $2,000  was  due  and  unpaid.     In  her  answer  and  amended  answer 
Frances  Skoniec*ny  asserted  that  she  was  the  owner  and  holder  of 
the  12,000  note,     Apparently,  the  suit  was  abandoned  and  on  the  call 
of  the.  *no_ progress"   calendar,  was  dismissed,  for  want  of  prosecution 
on  December  1^,  1937.     On  April  15,  19^2  Glenn  Cannon  died.     No 
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accounts  with  respect  to   the  receivership  were  ever  filed  by  him. 

By  quit   claim  deed,  dated  Maroh  12 ,   19^2  George  Knippel  and  Margaret 

Knippeli  his  wife,   conveyed  all  their  interest  in  the  premises  to 

Edward  A*  Miller,     This  deed  was  recorded  March  31,  19^2»     On  April 

27»  19^2  Florence  R,   Cannon  was  appointed  administratrix  of  the 

estate  of  Glenn  Cannon,   deceased,  by  the  Probate  Court  of  Cook  County. 

On  October  17,  19^2  Edward  A,  Miller,   speoially  appearing  for  the 

sole  purpose  of  praying  for  relief  pertaining  to  the  receivership, 

filed  a  petition  in  this  cause,    setting  up  the  facts  as  to   the 

appointment  of  Glenn  Cannon  as  receiver  and  his  failure  to  file  any 

account  or  report.      He  asked  that  leave  be  given  him  to  enter  his 

special  appearance,   that  the  receiver  surrender  possession  and  file 

his  final  report,   and  for  other  relief.     On  the   same  day  the   court 

entered  an  order  granting  him  leave  to  file  his  special  appearance, 

ordered  that  the  receiver  surrender  possession  to  petitioner  and  that 

he  file  his  final  report  and  account  within  10  days.     On  October  8f 

19^2  Miller  filed  a  petition  setting  forth  the  death  ofthe  receive^ 

and  praying  that  an  order  be  entered  directing  that  Florence  R»    Cannon, 

administratrix  of  his  estate,   file  a  report  and  account  of  the  acts 

and  doings  of  the  receiver  and  for  other  and  further  relief*     On 

October  &$  19^2  the  court  ordered  the  administratrix  to   file  a  final 

report  and  account  within  14-  days.     She  filed  a  report  on  October  20 , 

19^2,   stating  that  diligent   search  and  inquiry  had  been  made  from 

which  it  appears  that    there  are  no  records  of  the  receivership}   that 

Glenn  Cun—Pn  during  the  period  of  the  receivership,  was  an  officer 

of  plaintiff  corporation;   that  she  is  informed  and  believes. and 

therefore  states  the  fact  to  be  that  had  Glenn  Cannon,  as  receiver 

9 

come  into  possession  of  any  Income  or  assets  of  the  estate,  the  reoords 
In  the  office  of  the  plaintiff  corporation  would  disclose  such  receipts; 
that  the  records  of  plaintiff  corporation  contain  no  notation  of  the 
receipt  of  any  income  or  assets  during  the  period  of  the  receivership; 
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that  the  records  show  the  general  real  estate  taxes  for  the  year 
1933  were  paid  on  March  15,   19*K)  In  the  sun  of  15^99  and  that  the 
general  taxes,  for  the  year  19**0  were  paid  on  April  29#  19*H  in  the 
sum  of  fbO.lS*     She  oonoluded  her  report  by  stating  that  upon  informa- 
tion and  belief  Glenn  Cannon,  as  receiver,   received  no  income  or 
assets  of  any  kind  from  the  real  estate.     Mr*  Miller  filed  objections 
to  the  report >   stating  that  the  report   should  be  disapproved  and 
that  the  account  of  the  deceased  receiver  should  be  charged  with  a 
reasonable  amount  that   should  have  been  received  from  the  real  estate 
during  the  receivership*     The  objections  stated  that  the   store  had 
not  been  rented  during  the  period  of  the  receivership;   that  the 
apartment  had  been  occupied  by  a  party  named  Sorensen;   that  he  did  not 
know  whether  the  garage  had  been  occupied  or  rented;   that  he  did  not 
know  whether  the  receiver  ever  collected  any  rents  for  the  occupancy 
of  the  premises;  that  the  reasonable  rental  value  of  the   store  during 
the  period  was  $10  a  month,   the  apartment  $25  a  month,  and  the 
garage  §f  a  month,  or  a  total  of  $40  a  month.     He  asked  that  his 
objections  be  sustained  and  that  the  administratrix  be  directed  to 
account  for  the  moneys  that  were  received  or  should  have  been  received 
by  the  receiver.     On  December  9#   19^2  the  report  of  the  administratrix 
and  the  objections  were  referred  to  a  Master  in  Chancery,     After 
taking  testimony  and  hearing  the  arguments  of  the  parties  he  reported, 
recommending  that  the  chancellor  overrule  the  objections*     The 
objections  were  permitted  to   stand  as  exceptions*     The  chancellor 
overruled  the  exceptions,   approved  the  report  and  account  of  the 
administratrix  and  released  and  discharged  the  surety  on  the  receiver's 
bond.     Mr,  Miller  appeals* 

Appellant  asserts  thata  receiver  appointed  to  collect  rents, 


must  account  for  all  rent  collected,   or  which  he  could  have  collected 
by~^hVexei*Blse  of  reaseamfele  diligeneef  that  he  is  expected  to 
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exercise  the  care  of  an  ordinarily  prudent  person  in  renting  the  premises; 
that  he  is  expected  to  collect  rent  from  parties  who  occupy  the 
premises*  and  that  upon  his  failure  to  use  such  care  in  renting  and  upon 
his  failure  to  colleot  rent  for  such  occupancy*  he  will  be  surcharged 
with  the  amount  he  failed  to  collect.   He  insists  that  in  this  case 
the  receiver  was  negligent  in  his  duty  in  that  he  failed  to  use 
reasonable  diligence  to  realize  a  reasonable  amount  of  rent  from  the 
premises*  and  that  he  allowed  the  Sorensens  to  occupy  the  premises 
without  payment  of  rent.  We  agree  that  the  auty  of  the  receiver  is 
substantially  as  stalled  by  the  appellant.  We  agree  with  appellee 
that  the  mere  failure,  without  more,  of  a  receiver*  appointed  to  collect 
rents,  to  colleot  them,  is  not  conclusive  proof  of  his  culpable 
negligence*   Whether  a  receiver,  as  an  officer  of  the  court,  exercises 
reasonable  diligence  and  prudence  in  managing  the  property  and  collecting 
the  rents,  depends  upon  the  factual  situation.   The  real  estate  involved 
is  located  at  ^219  Wentworth  Avenue,  Chicago,  and  is  about  25  feet  wide 
by  125  feet  in  depth.   The  first  floor  was  formerly  occupied  as  a 
furniture  store,  In  the  back  of  the  premises  was  a  16  foot  alley.  There 
was  a  big  wooden  fence  and  a  Junk  yard  extending  from  k-JrA.   street  to 
close  to  the  garage  and  a  coal  yard  near  by.   The  railroad  tracks  ran 
back  of  the  premises  about  100  feet  from  the  fence.  The  property  was 
improved  with  a  two  story  frame  building  ana  a  two  car  frame  garage 
at  the  rear.   The  first  floor  of  the  building  was  designed  for  use  as  a 
store  and  the  second  floor  was  a  six  room  apartment.   The  buiiaing  was 
*K>  or  50  years  old  and  had  no  basement.   In  19^-2  the  two  story  frame 
building  was  wrecked  by  the  City  of  Chicago.   At  the  time  the  receiver 
was  appointed  the  only  occupants  of  the  premises  were  Mr.  and  Mrs. 
Godfrey  Sorensen,  who  occupied  the  seoond  floor  apartment,  and  the  property 
was  in  a  poor  state  of  repair.  Shortly  after  he  was  appointed  receiver 
he  visited  the  premises  and  told  Mr.  and  Mrs.  Sorensen  that  they  could 
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continue  to  live  there  so  long  as  they  kept  the  property  in  repair. 
The  Sorensens  made  numerous  repairs  thereafter  and  continued  to  live 
there  until  September,  19*ULj  when  they  moved  out*  The  premises  remained 
entirely  vacant  since  that  time.  Ho  person  or  persons  other  than 
the  Sorensens  occupied  the  premises  from  the  time  the  receiver  was 
appointed  until  his  death.  The  Sorensens  did  not  pay  any  rent.  The 
property  is  located  in  a  poor  neighborhood  and  the  people  living 
there  were  in  the  low  income  brackets  and  many  of  them  were  on  public 
relief  from  the  time  of  the  appointment  of  the  receiver  until  his  death, 
The  master  found  that  in  view  of  the  poor  state  of  repair  of  the 
premises  at  the  time  the  receiver  took  possession  end  in  view  of  the 
poor  character  of  the  neighborhood,  the  property  was  not  rentable 
during  the  period  between  the  sppointment  of  the  receiver  and  his  death. 
This  finding  is  supported  by  the  record*  It  was  the  duty  of  the 
receiver  to  file  reports  and  accounts  at  the  times  required  by  the  rules 
of  the  Circuit  Oourt,  He  did  not  do  this.  On  inspecting  the  premises 
and  ascertaining  the  dilapidated  condition,  he  should  have  reported 
the  facts  to  the  chancellor,  with  a  recommendation  that  the  Sorensens 
be  permitted  to  occupy  the  premises  without  payment  of  rent,  and  asked 
that  he  be  instructed  as  to  his  duty  in  the  circumstances.  The  premises 
were  not  rentable  and  the  record  abundantly  establishes  that  it  was 
for  the  best  interests  of  the  owners  and  the  mortgagee  to  have  the 
Sorensens  in  possession.  The  latter  were  reputable  people  and  protected 
the  premises  against  damage  or  destruction  by  vandalism.  We  are 
satisfied  that  had  the  receiver  acquainted  the  chancellor  with  the 
;  jfacts  he  would  have  been  instructed  to  do  what  he  did  in  fact,  While 
ffltr«  Cannon  did  not  follow  the  approved  procedure  of  filing  reports 
and  accounts,  and  seeking  the  direction  of  the  eourt,  what  he  did  was 
what  an  ordinarily  prudent  person  would  do  under  similar  circumstances* 
Therefore,  it  would  be  inequitable  to  charge  his  estate  with  any 
sum  whatsoever. 
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Appellant  maintains  that  the  pleadings  consist  of  the 
receiver's  report,    filed  in  his  behalf  toy  the  administratrix  of  his 
estate,  and  the  objections  to  the  report;   that  the  objections  stated 
material  allegations  of  fact;  that  the  administratrix  neither  amended 
the  report  nor  filed  any  reply  to  the  objections;   that  the   "issues 
were  formed  by  the  receiver  alleging  affirmatively  in  his  report 
and  denying  the  new  matter  in  the  objections  to  his  report;"  that 
the  allegations*  proof  ana  decree  must  correspond;  and  that  the 
"receiver"  must  stand  or  fall  by  the  case  made  by     "his"  pleadings. 
Appellant  urges  further  that  the  hearing  was  on  the  receiver* s 
report  and  objections  thereto;  that  the  issues  are  determined  by 
these  pleadings  and  "as  they  stand  the  new  matter  in  the  objections 
to  the  receiver's  report  was  denied",     Mr,  Miller  states  that  almost 
the  entire  proof  made  by  the  receiver  was  not  founded  on  any  allega- 
tions in  the  pleadings  and  that  he  objected  to  the  introduction  of 
testimony  to   show  that  the   Sorensens  were  occupying  the  premises 
when  the  receiver  was  appointed,   that  the  premises  were  in  a  bad 
state  of  repair  and  that   the  receiver  made  an  agreement  with  the 
3orensens  whereby  they  could  continue  to  live  there  without  payment 
of  rent.     He  urges  that  except  as  to  the  failure  to  find  any  records 
in  the  receivership,  the  proof  made  by  the  administrattljc  is  not  in 
accordance  with  the  allegations  of  the  pleadings*     Our  view  is  that 
the  testimony  introduced  by  the  administratrix  for  the  purpose  of 
Justifying  the  conduct  of  her  husband  in  the  receivership  was  properly 
admitted  by  the  master  under  the  petition  and  objections.     It  is 
apparent  that  Mr.  Miller  was  not  taken  by  surprise  by  any  of  the 
testimony  introduced  and  that  he  had  full  opportunity  to  present  any 
countervailing  testimony. 
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The  master  found  that  no  proof  was  made  as  to  who  was 
the  owner  of  the  property  at  the  time  the  original  suit  was  commenced 
or  subsequently,  nor  was  there  any  proof  that  Mr,  Miller,  the  objector, 
acquired  the  rights  of  the  owner  of  the  property  in  respect  to  the 
receivership;  that  there  was  no  proof  that  George  Knippel  and  Margaret 
Knippel,  from  whom  Mr.  Miller  claims  to  hare  received  the  right  to 
rents,  were  at  any  time  the  owners  of  the  property  or  entitled  to  the 
rents  therefrom;  that  there  was  no  proof  that  Knippel  and  his  wife 
transferred  to  Mr.  Miller  any  right  they  may  have  had  to  the  rents; 
and  he  ooncluded  that  Mr.  Miller  failed  to  prove  that  he  has  any  right 
to  demand  an  accounting  for  the  rents.  In  view  of  our  ruling  that 
the  receiver  exercised  reasonable  diligence  and  ordinary  prudence  in 
the  conduct  of  the  receivership,  it  is  not  necessary  to  consider  the 
other  points  relied  upon  by  the  appellee  to  sustain  the  decree.  Holding 
these  views,  the  orders  of  the  Circuit  Court  of  Cook  County  entered 
on  June  2^,  19^3  are  affirmed, 

ORDERS  AFFIRMED* 

HEBEL,  P.J*  AND  KILEI,  J.  CONCUR, 
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VAN  V«  LAIN  and  WILLIAM  LAIN,  doing 
business  as  LAIN  &  SON, 


322  I.A.  698' 


METROPOLITAN  LIFE  pfURANCE  COMPANY, 
a  corporation^ 

Appellee 


MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

In  a  statement  of  claim  filed  in  the  Municipal  Court  of 
Chicago  against  Metropolitan  Life  Insurance  Company,  a  corporation, 
Van  V.  Lain  and  William  Lain,  morticians,  doing  business  as  Lain  &  Son, 
asked  Judgment  for  $325,  based  upon  an  assignment  by  the  beneficiary 
of  his  interest  in  a  policy  of  life  insurance.   Issue  was  joined.  A 
trial  before  the  court  without  a  jury  resulted  in  a  finding  and  judg- 
ment for  the  defendant.  Plaintiff  appeals. 

The  policy  was  issued  on  September  4,  1959  to  Catherine  Krka 
and  continued  in  full  force  until  October  14,  1942,  when  she  died.  It 
was  an  H industrial*4  type  of  insuranoe  policy.  One  of  the  provisions 
of  the  policy  reads:   H Nonassignability.  Any  assignment  or  pledge  of 
this  Policy  or  of  any  of  its  benefits  shall  be  void."  After  the  death 
of  the  insured,  and  on  the  same  day,  John  Krka,  the  widower  and  bene- 
ficiary, for  value  received,  executed  and  delivered  to  plaintiffs  an 
assignment  of  all  his  right,  title  and  interest  in  the  policy.   It  ap- 
pears that  the  amount  of  defendant's  liability  under  the  policy  was 
§299.70,  Plaintiffs  presented  evidence  in  support  of  their  contention 
that  in  due  time  they  delivered  to  defendant  the  policy,  assignment 

and  proof  of  death.  On  November  12,  1942  defendant,  at  its  home  of floe, 

payable 
issued  its  check  Ato  the  order  of  John  Krka  in  full  payment  of  the 
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amount  due  under  the  policy.  He  endorsed  this  cheek  and  it  was  paid 
to  him  through  banking  channels.  The  only  issue  of  faet  raised  by 
the  pleadings  is  plaintiff's  allegation  that  they  delivered  the  in- 
strument of  assignment  to  defendant  and  defendant 's  denial  of  its  re- 
ceipt. 

Plaintiffs  urge  that  the  assignment,  made  after  the  death  of 
the  insured,  is  an  assignment  of  a  chose  in  action  end  that  the  non- 
assignability clause  does  not  affect  their  right  to  receive  the  proceeds 
of  the  policy.  Defendant  resists  this  argument  and  maintains  that  the 
nonassignability  clause  is  effective  and  enforcible.  The  court  did 
not  rule  directly  on  this  point.  The  point,  horever,  was  urged  by  the 
defendant.  On  appeal  by  plaintiffs,  defendant  is  entitled  to  urge 
every  ground  presented  by  the  record  vhioh  supports  the  Judgment  in 
its  favor.   In  People  v.  Bradford,  372  111.  63,  the  oourt  said  (65,66): 

"The  Judgment  appealed  from  was  for  appellees,  and  no  part 
of  it  was  adverse  to  them.  They  vers,  therefore,  in  no  position  to 
prosecute  a  cross-appeal.  Having  obtained  all  the  relief  they  deemed 
themselves  entitled  to,  they  may  sustain  the  judgment  upon  any  ground 
warranted  by  the  record,  though  they  may  wish  to  show  the  court  be- 
low erred  in  not  giving  it  to  them  on  different  or  additional  grounds. * 

Henoe,  the  defendant  has  the  right  to  urge  that  the  assignment  of 

the  policy  or  any  of  its  benefits  is  void.  In  an  opinion  in  the  ease 

of  Van  V.  Lain  and  William  Lain,  doing  business  as  Lain  &  Son,  v. 

Metropolitan  Life  Insurance  Company,  a  corporation,  filed  concurrently 

herewith,  we  have  ruled  adversely  to  plaintiff's  contention,  and  it 

is  therefore  unnecessary  to  discuss  this  proposition  in  the  instant 
ease. 

On  the  question  of  fact  the  oourt  found  that  the  assignment 

was  not  received  by  defendant.  Plaintiffs  insist  that  the  evidence 

as  to  the  receipt  of  the  assignment  is  uncontradicted,  and  that  the 
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facts,  when  logically  presented  are  convincing  that  the  trial  Judge 
erred  In  not  following  their  logic  and  sequence.  They  assert  that  the 
question  Is  not  one  of  the  weight  of  the  evidence,  hut  that  It  Is  one 
of  misconstruction  of  uneontroverted  evidence.  We  have  carefully 
read  the  transcript  of  the  testimony  and  the  exhibits  and  are  satis- 
fied that  the  finding  of  the  court  that  defendant  did  not  receive  the 
assignment  is  amply  supported  by  the  evidence. 

The  Judgment  of  the  Municipal  Court  of  Chicago  is  affirmed. 

JUDGMENT  AFFIRMED 


HEBSL,  i>,J.,  and  KILEX,  J,  CONCUR 
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HERBERT  N0VIT3KY  and  FANNIE  NOVITSKY,  ) 


Appellants, 


APPEAL  FROM 


THOMAS  P.  ROLAND,  JR., 


COOK  COUNTY, 

22IA.  698' 

JUS  VICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT, 
Herbert  Novitsky  and  Fannie  Novitsky  filed  their  complaint 
in  the  Superior  Court  of  Cook  County  against  Thomas  P.  Boland,  Jr., 
to  recover  damages  for  injuries  sustained  on  April  14,  1941.  A 
trial  before  the  court  and  a  Jury  resulted  in  a  verdict  finding  the 
defendant  guilty,  snd  assessing  Herbert  Novitsky' s  damages  at  $500 
and  Fannie  Novltsky* s  damages  at  ?1,000.  A  motion  by  plaintiffs 
for  a  new  trial  was  denied  and  Judgment  was  entered  on  the  verdict. 
Plaintiffs  appeal. 

Plaintiffs,  mother  and  son,  were  injured  about  7:00  p.m. 
on  April  14,  1941  on  a  sidewalk  at  the  southwest  comer  of  Foster 
Avenue  and  Broadway  in  Chicago  after  they  had  crossed  from  the 
north  side  of  Foster  Avenue  to  the  south  side  on  the  west  orosswalk 
of  the  intersection.  Defendant's  eastbound  automobile  ran  up  on  the 
sidewalk  and  struck  them,  although  the  "Stop  and  Go"  lights  at  the 
intersection  were  green  for  north  and  southbound  traf f io  and  red 
for  east  and  westbound  traffic  on  Foster  Avenue.  Both  plaintiffs 
were  knocked  down  onto  the  sidewalk  when  struck  and  so  remained 
until  an  ambulance  took  them  to  the  Swedish  Covenant  Hospital,  Upon 
the  trial  defendant  contested  only  as  to  the  nature  and  eatent  of 
each  plaintiff's  injuries  and  the  damages  to  which  each  was  entitled. 
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intiffefessert  that  the  verdicts  and  Judgments  are  grossly 
inadequate  and  manifestly  against  the  weight  of  the  uncontradicted 
evidence  relating  to  the  injuries  and  damages  sustained  and  that 
the  trial  court  erred  in  refusing  to  grant  a  new  trial.  Defendant 
maintains  that  the  verdict  and  Judgments  are  adequate  and  not  against 
the  manifest  weight  of  the  evidence,  and  that  the  trial  court  did 
not  err  in  denying  the  motion  for  a  new  trial, 

Herbert  Novitsky  was  29  years  of  age  at  the  time  of  the 
trial*  Dr.  Alexander  E,  Kaufman,  the  family  physician,  was  called 
to  the  hospital  shortly  after  the  plaintiffs  arrived  there.  At 
first  Herbert  did  not  feel  much  pain.  At  the  direction  of  Dr. 
Kaufman  x-rays  were  taken  of  his  back  and  right  leg.  He  was  undressed 
and  put  to  bed.  Tape  was  placed  around  his  back  that  evening, 
extending  from  tinder  the  arras  to  the  buttocks.  He  was  placed  on 
his  back.  He  did  not  sleep  for  "a  couple  of  days".  At  first  he 
did  not  feel  much  pain.  The  pain  in  his  back  started  "a  few  days 
after  the  accident,"  The  pain  was  in  the  small  of  his  back  and 
was  constant.  He  was  in  the  hospital  about  13  days.  The  doctor 
gave  him  pills  to  make  him  sleep.  He  lay  flat  on  his  back  without 
pillows  under  his  head.  During  the  time  he  was  in  the  hospital  he 
had  pain  in  the  middle  of  his  back  up  through  the  shoulder  blade 
and  after  a  few  days  the  calf  of  his  right  leg  started  to  hurt.  The 
calf  of  his  leg  was  not  treated.  The  tape  was  removed  the  day  he 
left  the  hospital  and  a  plaster  oast  put  on.  This  cast  extended 
all  the  >ray  around  except  for  a  small  opening  in  the  front.  He 
was  taken  home  in  a  car  and  olaoed  in  bed*  He  was  in  bed  at  home 
constantly  for  about  six  weeks  and  had  "some  pain"  all  the  time  in 
his  back  and  leg*  He  could  not  sleep  very  well  while  he  was  at  home. 
The  cast  remained  on  for  about  six  weeks.  He  "could  not  stand"  the 
oast  any  longer  and  the  doctor  took  it  off.  Some  large  pimples 
developed  from  the  cast  or  the  tape  that  had  been  on  hie  b?ck,  which 
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made  the  skin  Itchy  and  made  him  feel  "very,  miserable" ,  He  continued 
taking  sleeping  pills  while  the  cast  was  on.  After  the  oast  was 
removed  he  got  out  of  bed  and  the  doctor  put  tape  on  his  back.  The 
tape  remained  on  for  about  two  weeks.  He  went  back  to  ^ork  the 
latter  par,t  of  June  in  the  shoe  department  of  Mandel  Brothers,  where 
he  had  been  employed  before  the  accident,  selling  shoes,  In  doing 
that  kind  of  work  he  used  his  back  bending  down  trying  on  shots.  His 
average  wage  during  the  time  he  worked  at  Mandel  Brothers  before  the 
accident  was  -32  to  #35  a  week.  He  also  had  a  Job  in  the  evenings 
three  times  a  week,  where  he  earned  between  $4   and  #6  per  evening, 
When  he  went  back  to  work  he  first  worked  in  the  shoe  department. 
The  pain  in  his  back  was  "terrific".  He  could  not  stand  up,  became 
very  weak  and  did  not  finish  out  the  day.  He  went  to  the  manager,  who 
told  him  to  sit  down  for  a  while.  The  personnel  manager  told  him  he 
would  put  him  in  a  different  department  and  the  next  day  he  put  him 
to  work  in  the  sportswear  department.  He  worked  there  about  a  week 
but  "could  not  make  any  money  because  it  was  out  of  my  line".  He  then 
took  a  few  days  off  and  went  to  work  for  Goldblatts,  selling  sporting 
goods  and  luggage.  He  worked  there  five  or  six  months,  This  work  did 
not  require  any  stooping  or  hard  lifting.  He  then  went  to  work  for 
another  Goldblatt  store  in  charge  of  the  sale  of  snorting  goods  and 
luggage*  At  these  two  Goldblatt  jobs  he  was  guaranteed  #20  against  a 
commission.  He  worked  at  the  second  G-oldblatt  store  about  3-|  months* 
He  then  went  to  work  for  the  Austin  Conroany  at  the  Douglas  Airc«aft 
plant.  He  did  a  little  stooping  for  a  while.  Then  they  put  him  on  a 
Job  feeding  coke  salamanders.  The  salamanders  were  about  1§  feet  in 
circumference  and  about  3|  feet  high.  A  coke  fire  is  keot  burning  in 
them  and  they  are  used  for  the  purpose  of  keeping  concrete  warm  so  it 
will  not  freese.  His  work  was  to  take  care  of  the  salamanders.  He  had 
a  rod  about  3£  feet  long  with  which  he  removed  the  ashes,  Occasionally 
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he  shoveled  coke.  He  considered  that  light  work.  The  coke  was  light 
and  the  work  did  not  require  a  great  deal  of  stooping.  At  the  tiae 
of  the  trial  when  he  came  home  in  the  evening  he  had  a  pain  in  his 
back.  Once  in  a  while  during  the  day  his  baok  pained.  That  depended 
on  how  long  he  was  on  his  feet.  Since  the  accident  he. married,  Wnen 
he  arrived  home  his  wife  massaged  his  back  every  night.  He  had  never 
been  injured  previously  and  had  never  suffered  any  injury  to  his  back. 
Previous  to  the  accident  the  condition  of  his  health  was  good.  He 
said  he  suffers  from  heaeaehes,  dizziness  and  "things  of  that  type"* 
Affcer  he  went  back  to  work  he  had  further  treatments  from  Dr.  Kaufman. 
He  went  to  the  doctor's  office  and  "once  in  a  while"  the  doctor  would 
oome  to  his  home.  The  doctor  gave  him  heat  and  light  treatments  and 
each  treatment  would  last  a  half  hour.  Dr.  Kaufman  left  town  for 
the  east  in  June,  Up  to  the  time  t&at  the  doctor  left  Chicago  the 
treatments  were  administered  about  once  a  month  at  the  doctor's  offioe. 
When  the  doctor  left  for  the  east  he  brought  a  heat  lamp  to  his 
mother  and  told  Herbert  to  use  it  also.  He  used  it  quite  often, 
sometimes  every  day.  He  used  it  on  his  back  the  first  several  months. 
At  the  time  of  the  trial  he  was  not  applying  the  heat  treatments 
because  he  did  not  have  the  lamp  available,  "except  when  he  visited 
his  mother".  Dr.  Kaufman  took  further  x-rays  of  Herbert's  back,  but 
the  latter  never  had  possession  of  these  x-rays,  A  bill  from  the 
hospital  in  the  sum  of  $89,54,  not  paid,  was  received  in  evidence.  Up 
to  the  time  of  the  trial  he  had  not  received  a  bill  from  Dr.  Kaufman, 
In  the  Douglas  plant  he  worked  from  7S00  a.m.  to  3:00  p.m.  and 
received  #62  a  week  after  the  5$  victory  tax  was  deducted.  On  oroes- 
examination,  he  testified  that  he  started  to  wear  an  elastic  support 
upon  going  back  to  xak  work.  Herbert  suggested  the  elastic  support, 
stating  to  the  dooter  that  it  might  be  a  good  thing  to  wear,  and  the 
doetor  said  "all  right,  go  ahead".  The  reason  why  he  left  Goldblatts 
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and  went  to  work  at  the  Douglas  plant  was  that  he  wished  to  go  Into 

defense  work, 

Fannie  Novitsky  was  56  years  of  age  at  the  time  of  the 

trial  and  had  been  a  Itidow  for  18  years.  At  the  time  of  the  accident 

she  worked  for  Irving  Brandt  at  the  Merchandise  Mart,  having  been 

employed  there  from  September,  1940,  She  was  an  operator  on  a  power 

sewing  machine,  making  suspenders.  Before  that  she  worked  for  C,  J, 

Wilson  &  Company  for  9  years,  also  on  a  power  ftewing  machine.  She 

worked  on  a  piece  work  basis  at  both  places.  At  the  time  of  the 

accident  she  was  earning  an  average  of  122  to  $23  a  week.  She  worked 

5  days  a  week.  In  December,  1940  she  fell  on  a  sidewalk  and  had  a 

double  fracture  of  her  left  leg,  being  laid  up  for  2  months.  She 

never  had  an  accident  that  injured  her  arms  or  shoulders.  Up  to 

the  time  of  the  accident  her  son  was  living  with  her.  A  sister  who 

worked  also  lived  with  her.  The  three  helped  in  doing  the  housework. 

At  the  time  of  the  accident  she  was  rendered  unoonsolous.  While  she 

was  lying,  on  the  sidewalk  she  tried  to  move  her  right  arm  but  could 

not  do  so.  She  suffered  pain  all  through  the  length  of  the  right  arm 

and  up  to  the  shoulder.  After  being  taken  to  the  hospital  she  was 

placed  on  a  table.  Hot  water  packs  were  placed  around  her  body  and 

feet*  At  the  direction  of  Dr.  Kaufman  x-rays  were  taken.  He  then 

"out  me  to  sleep  to  set  my  arm,  which  was  fractured".  Then  "they 

put  me  In  &  metal  splint  and  put  me  to  bed".  She  testified  that  the 

splint  was  an  enormous  thing;  that  it  seemed  it  was  on  her  whole 

body;  that  it  was  made  of  aluminum  or  something  similar;  that  her 

arm  was  out  in  front  of  her  in  a  position  which  she  indicated  to  the 

Jury;  that  she  was  in  the  hospital  about  20  days;  that  her  arm 

remained  in  the  splint  until  shortly  before  she  went  home*  Dr.  Kaufman 

gave  her  "shots"  in  the  arm  while  she  was  in  the  hospital.  She  was 

not  able  to  sleep  and  he  gave  her  "some  kind  of  pills".  Shortly 
before  she  went  home  from  the  hospital  she  got  up  to  see  whether 
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she  could  stand  on  her  feet.  The  last  couple  of  days  before  going 

home  she  would  remain  up  a  few  minutes  at  a  time  and  then  go  back 

to  bed.  After  the  splint  was  taken  off  her  right  arm  and  shoulder 

"they  put  a  cloth  around  my  neck  and  around  my  arm,  but  I  couldn't 

keep  the  cloth  on;  this  was  a  sling;  I  had. to  hold  my  hand  this  way 

because  it  seemed  to  hurt  my  back  and  neck,  The  pain  there  was  very 

bad  and  I  could  not  keep  anything  on  there.  I  did  not  use  the  sling 

any  great  length  of  time;  I  Just  held  one  hand  on  the  other,  Just 

held  them  up,  that  is  all  I  could  do".  After  she  *rent  home  she  had 

further  treatments  by  Dr.  Kaufman.  Vihen  the  doctor  came  to  the 

hospital  he  treated  her  with  a  "big  lamp".  He  would  turn  the  lamp 

on  her  arm  and  massage  it  and  the  shoulder  with  camphorated  oil.  This 

was  done  at  the  hospital  several  times  a  day.  The  doctor  kept  up  the 

treatments  at  her  home  until  she  began  going  to  his  office  about  the 

middle  of  June,  She  was  at  home  for  6  weeks.  During  this  period 

she  received  the  treatment  once  a  tfay  either  from  the  doctor  or  from 

her  sister,  She  took  treatments  at  the  doctors  office  until  June, 

1942,  at  first  once  a  week  and  after  a  while  every  two  weeks.  She 

went  back  to  work  for  the  same  employer  in  September,  1941,  She  did 

not  work  full  time,  but  worked  several  hours  a  day.  The  reason  she 

did  not  work  full  time  was  because  she  could  not  use  her  hand.   She 

could  not  raise  it  high  enough  to  get  to  the  wheel  of  the  machine,   She 

could  not  close  her  hand.  She  testified  that  "now  I  can  close  my 

hand  during  the  day  but  not  so  good  at  night.  It  seems  as  though  the 

muscles  tighten  up  on  me.  When  I  went  back  to  work  I  had  trouble  in 

raising  the  arm  and  shoulder  and  it  hurt  all  the  way  up  to  the  collar 

bone.  I  did  not  work  full  time  until  the  last  part  of  November,  1941* 

She  stated  th-t  from  September,  when  she  went  back  to  work,  until  the 

latter  part  of  November,  when  she  started  working  full  time,  she 

earned  $6  or  $7   a  week,  and  that  when  she  started  working  full  time 
she  began  peo^ying  ner  «0ia  earnings" J  that  she  was  doing  the  same 
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kind  of  work  as  formerly;  that  she  uses  her  left  hand  "mostly"  becaee 

the  right  hand  "seems  to  foe  in  the  way" J  that  she  cannot  raise  her 

right  hand  as  high  ae  before  the  accident;  the t  when  she  raises  it  to 

a  certain  height  there  is  a  strain  on  it;  thet  if  she  presses  the  hand 

too  hard  it  seems  that  the  muscles  "hurt  me  so  bad  that  I  try  very 

hard  not  to  use  it  too  much";  that  after  she  came  home  she  had  a  girl 

do  her  housework  a  couple  of  days  a  week;  that  at  the  time  of  the  trial 

she  had  a  girl  come  every  week  to  do  the  housework;  that  the  laundry 

is  sent  out;  thet  previous  to  the  accident  witness  did  the  laundry; 

that  Dr,  Kaufman  treated  her  until  he  left  Chicago  in  June,  1942;  that 

she  was  not  treated  by  any  other  doctor;  that  the  sewing  machine  she 

works  on  is  powered  by  electricity;  that  it  operates  when  the  foot  is 

placed  on  the  pedal J  thct   when  the  foot  is  removed  from  the  pedal  it 

stops;  that  she  used  her  left  hand  and  controlled  the  wheel  up  on  top 

with  her  right  hand;  that  her  left  hand  guides  and  her  right  hand 

controls  the  wheel;  that  she  works  steadily  unless  when  her  arm  gets 

so  bad  she  must  stay  home  one  or  two  days  to  rest  it  upj  that  her  hand 

and  arm  have  been  getting  better  right  along  and  were  better  at  the 

time  of  the  trial  than  a  year  before;  that  during  the  day  she  gets 

enough  use  out  of  her  hand,  but  at  night  the  muscles  get  stiff;  and 

that  she  does  not  have  any  trouble  moving  her  hands,   She  stated  she 

does  not  have  any  trouble  using  her  hands  in  a  certain  -ay,  which  she 

indicated  to  the  jury,  but  that  the  muscle®  which  she  uses  in  another 

way,  whieh  she  also  indicated  to  the  Jury,  ache,  and  that  after  she 

has  done  a  day's  work  she  notices  that  she  is  very  tired.  The  bill  of 

the  hospital  in  the  sum  of  f93,44  for  services  rendered  to  Fannie 

Novitsky  was  received  in  evidence, 

Di\  laufman  testified  that  he  was  licensed  to  practice  medicine 

in  Illinois  in  1932  and  practiced  in  Chicago  until  May,  1942;  that 

he  was  retired  because  of  ill  health;  that  while  practicing  in  Chicago 
he  engaged  mostly  in  orthopedic  and  operative  surgery;  that  he  was 
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the  family  physician  for  plaintiffs;  that  on  April  14,  1941  he  was 
called  to  the  Swedish  Covenant  HosoitalJ  that  he  examined  Herbert 
Novitsky;  that  Herbert  told  him  that  his  back  was  very  sore,  that 
he  could  not  seem  to  turn  and  could  not  sit  up,  and  that  he  was  in 
very  much  pain;  that  he  caused  x-rays  to  be  taken;  that  he  examined 
the  patient  and  found  spasticity  of  the  muscles  of  the  back,  especially 
in  the  lumbar  region;  that  spasticity  means  rigidity  of  the  muscles 
and  medically  indicates  a  protective  measure  against  injury;  that 
an  injury  causes  the  muscles  to  contract;  that,  there  was  evidenoe  of 
swelling  present;  that  he  caused  the  patient* s  back  to  be  strapped 
so  as  to  immobilize  it;  that  he  had  him  "take  analgesics,  something 
to  take  oare  of  the  pain",  and  out  him  to  bed;  that  he  had  a  sand 
bag  put  under  him  so  he  would  be  comfortable  and  would  not  move 
around;  and  had  him  placed  flat  on  his  back.   Examining  the  x-ray, 
witness  stated  that  it  showed  part  of  the  sternum  and  part  of  the 
ribs;  that  the  transverse  process  on  the  right  side  of  the  third 
lumbar  vertebra  shows  a  fracture  line;  that  it  is  not  displaced  as 
most  fraotures  are;  that  it  starts  at  a  certain  point,  indicating, 
and  "seems  to  go  down  all  the  way  in  two  directions  like  the  letter 
T",  indicating;  that  the  muscles  of  the  vertebra  have  a  nulling  effect 
when  there  is  a  definite  fracture  of  the  transverse  processes;  that 
the  muscle  may  contract  if  there  is  any  rigidity,  and  then  the  injury 
to  the  muscle  will  be  replaced  by  scar  tissue;  that  the  muscle  would 
then  be  impaired  considerably  and  the  result  would  be  that  the  "spine 
would  then  not  have  the  pull  necessary  to  erect  it";  that  the  patient 
was  in  the  hospital  for  two  weeks;  that  the  xs  swelling  in  the  region 
of  the  third  lumbar  vertebra  was  very  pronounced;  that  when  the 
swelling  was  down  he  put  a  body  oast  on  him;  that  the  purpose  of  the 
cast  was  t»  immobilize  where  any  part  of  the  body  has  an  injury; 
that  the  body  cast  was  on  about  six  weeks;  that  "if  kept  at  rest 
nature  has  a  way  of  safeguarding  it  and  the  injury  will  improve 
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under  these  conditions"?  that  he  gave  the  patient  physio-therapy, 
diathermy  and  light  treatments  and  forbade  him  to  do  any  bendingj 
that  the  patient  oomplained  of  pain;  that  after  the  cast  Has  removed 
witness  continued  with  physio-therapy  and  the  patient  kept  coming 
to  his  office  for  almost  a  year;  that  witness  took  x-rays  later  on 
at  his  office;  th? t  the  x-rays  show«&  that  the  fracture  healed; 
that  since  it  is  almost  two  years  since  the  accident  occurred  and 
the  patient  still  complains  of  oaln,  there  is  some  spasticity  in  that 
region;  that  witness  assumed  that  there  must  have  been  some  soar 
tissue  in  the  muscle  areas  there  that  caused  the  spasticity;  that 
when  the  patient  does  any  bending  or  twisting  exercises,  he  complains 
of  pain;  that  the  spasticity  is  not  as  marked  as  it  previously  was? 
that  it  is  "hard  to  say  whether  that  condition  will  be  permanent  or 
otherwise",  inasmuch  as  scar  tissue  never  will  be  replaced  by 
functional  tissue;  and  that  $300  would  be  a  reasonable  charge  for  the 
services  rendered  to  Herbert  Novitsky.  He  testified  further  that 
he  examined  Fannie  Novltsky  at  the  hospital  the  evening  of  the  accident; 
that  she  was  in  "excruciating  pain";  that  she  pointed  to  her  right 
shoulder;  that  he  looked  at  It  and  found  there  was  a  deformity  of 
the  right  shoulder;  that  he  knew  she  had  a  dislocation;  that  he 
caused  an  x-ray  to  be  taken,  which  showed  a  sub-glenold  dislocation; 
that  the  head  of  the  humerus  was  pushed  right  out  of  the  cavity; 
that  a  piece  of  bone  was  torn  right  out  of  the  head  of  the  humerus 
bone;  that  the  greater  tuberosity  was  torn  away;  that  he  reduced  the 
fracture  by  putting  the  head  of  the  humerus  back  in  place  in  the 
glenoid  cavity;  that  he  further  made  apposition  with  the  head  of  the 
humerus  and  "it  Is  in  pretty  good  alignment";  that  the  fracture 
shows  an  overlapping;  that  the  fragments  are  not  back  in  the  exact 
plaoes  where  they  come  from  because  of  the  overlapping;  that  after 
the  reduction  was  made  he  put  on  an  aeroplane  splint  to  keep  the  arm 
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In  a  lateral  position}  feat  the  ourpose  of  the  aeroplane  splint  was 
to  immobilise;  thet  he  had  been  treating  the  patient  for  change 
of  life  and  that  her  condition  was  aggravated  by  her  injury;  that 
she  was  very  nervous;  that  he  gave  her  hormone  injections  oftener 
than  he  had  before;  th.?t  the  apposition  of  the  fragments  came  about 
very  slowly,  which  he  attributed  to  the  breakage  of  the  nerves  and 
the  muscle  fibres  being  torn  and  being  replaced  by  scar  tissue; 
that  she  complained  of  numbness  in  her  arm  and  a  feeling  of  headaches, 
which  he  attributed  to  the  injury;  that  he  continued  the  diathermy 
and  heat  treatments  until  the  time  he  left  ChioagoJ.  that  he  left  his 
ultra  red  machine  at  her  home  and  thrt  she  still  has  it  in  her  home; 
that  in  his  opinion  there  will  be  "some  continuing  disability"  in 
her  arm;  and  that  $400  is  a.  reasonable  charge  for  the  services  he 
rendered  to  Fannie  Novitsky.  He  testified  further  that  by  reduction 
he  meant  restoring  the  member  to  its  normal  position.  Asked  as  to 
whether  she  has  good  use  of  the  arm  today,  witness  answered:   "Yes 
sir,  I  would  say  she  has  pretty  good  motion  of  It,  but  it  is  limited 
to  some  extent". 

It  is  the  rule  In  this  State  that  where  it  is  obvious  that 
a  Jury  has  failed  to  take  into  consideration  proper  elements  of 
damages  which  have  been  clearly  proven  and  have  awarded  the  plaintiff 
wholly  Inadequate  damages,  a  motion  for  a  new  trial  should  be  sustained 
by  a  trial  court.  We  recognize  that  the  amount  of  damages  to  be 
allowed  is  peculiarly  a  auestlon  for  the  Jury  and  that  the  oourt  will 
not  disturb  a  verdict  unless  it  is  clearly  excessive  or  inadequate. 
The  preponderance  of  the  testimony  shows  that  Herbert  Novitsky 
contracted  a  bill  at  the  hospital  In  the  amount  of  89,54}  that 
the  reasonable  value  of  the  services  of  Dr.  Kaufman  are  $300;  that  he 
lost  9  weeks1  wages  at  $32  a  week,  or  a  total  of  >677,54.  The  Jury 

awarded  him  damages  of  only  $500 »  The  jury  comoletely  Ignored  the 
undisputed  testimony  as  to  his  pain  and  suffering,  both  temporary 

and  permanent,  and  the  future  disability  he  would  sustain  by  reason 
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of  hi a  in Juries.  As  to  Fannie  Novltsky,  the  hospital  bill  was  #93.44; 

the  reasonable  charge  of  Dr.  Kaufman  ^400;  she  lost  wages  for  23  weeks 

at  #22  a  week,  or  ^506,  and  lost  part  of  her  wages  for  8  weeks  at 

116  a  week,  or  $128,  an  aggregate  sum  of  01,127,44.   The  Jury  awarded 

her  only  #1,000,  The  Jury  failed  to  take  into  consideration  either 

pain  or  suffering  or  the  partial  permanent  loss  of  the  use  of  her 

hand  and  arm.  A  careful  reading  of  the  testimony  in  this  case 

convinces  us  that  the  verdict  and  Judgments  are  grossly  inadequate 

and  against  the  manifest  weight  of  the  evidence.  Par.  F  of  See*  92 

of  the  Civil  Practice  Act  authorises  a  reviewing  court  to  give  any 

Judgment  and  make  any  order  which  ought  to  have  been  given  or  made, 

including  a  partial  reversal,  the  order  of  a  partial  new  trial,  the 

entry  of  a  remittitur,  or  the  issuance  of  execution,  as  the  case  may 

require.  As  the  parties  are  in  agreement  that  the  verdict  of  the  Jury 

is  Just  and  proper  insofar  as  the  liability  is  concerned,  on  a  retrial 

of  the  case  the  Jury  should  be  required  to  pass  only  on  the  ouestion  of 

the  damages  to  be  assessed.  Of  course,  in  order  to  determine  the  nature 

of  the  case  and  of  the  injuries  it  will  be  proper  to  introduoe  testimony 

showing  the  cause  of  the  injuries* 

Because  of  these  views,  the  Judgment  of  the  Superior  Court 

of  Cook  County  is  reversed  and  the  cause  remanded  with  directions  to 

proceed  in  a  manner  not  Inconsistent  with  this  opinion, 

JUDGMENT  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS, 

REBEL,  P.J,  AND  KILEY,  J,  CONCUR, 
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CLARA  M.    DUNN, 


3.^2  I. A,  69  9 


Appel 


EDITH  L.    FRADGLEY,    et  j*f  ,   fi, 

■■■r 

On  Appeal  of  ALICE  JBJW, 

Appellant. 


MR.    JUSTICE  BURKE   DELIVERED  THE  OPINION  OF  THE   COURT, 
On  July  31 i  19^2  Clara  M.   Dunn  filed  a  complaint  In 


chancery  in  the  Superior  Court  of  Cook  County  against  Edith  L. 
Fradgley,  Marie  Janner  and  Alice  Dunn  for  the  partition  of  real 
estate  located  in  Chicago.      The   summons  wss  returnable  on  the  1st 
or  3rd  Mondafc  of  September,   19J+2.        All  defendants  were  personally 
served  in  due  time.     On  August  31,  19^-2  Alice  Dunn  filed  her 
appearance  and  answer.     On  the  same  day  she  filed  a  counterclaim 
against  plaintiff,   her  co-defendants  and  Henry  W.   Kenoe.     She 
asked  that  a  summons  issue   against   the  latter.      On  September  9# 
19^2  an  appearance  and  answer  were  filed  for  Marie  Janner.     The  record 
does  not  show  whether  any  summons  was  issued  for  Henry  W.  Kenoe, 
or  whether  he  appeared.     On  October  2.   19^2  plaintiff  filed  a  motion 
to  strike  and  dismiss  the  counterclaim  of  Alice  Dunn.     On  October  5» 
19^2  this  motion  was  set  down  for  herring  on  November  5>  19^2  at 
2:00  P.M.     The  record  shows  that  on  November  ^,     19*J-2,   the  day 
before  the  motion  to  strike  was  to  be  heard,  the  following  order  was 
entered:     H0n  motion  of  attorney  for  Alice  Dunn  for  change  of  venue, 
It  is  ordered  that   said  motion  be  continued  to  Nov.   5th,   at  2  P.M6 
to  be  heard  prior  Iro  any  other  proceedings* M     On  November  5»  19^2 
Alice  Dunn,   oounterclaimant ,   filed  a  petition  for  ohange  of  venue, 
naming  20  of  the  28  Judges  of  the  Superior  Court,   including  the 
Honorable  John  F,   Bolton,   who  presided.      The  ground  asserted  in  the 
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petition  for  change  of  venue  la  that  the  named  juages  are  members  of 
the  Chicago  Bar  Assooiatlon  and  thr t  because  of  such  membership  they 
oould  not  fairly  and  impartially  hear  and  decide  her  case.   The 
petition  on  its  face  shows  that  this  defendant  knew  all  the  facts 
on  which  she  based  her  petition  as  early  as  September  30,  l<?H-2.  The 
petition  asserted  that  the  information  therein  set  out  came  to  her 
knowledge  " since  the  expiration  of  30  days  after  the  return  date  of 
the  summons" •  The  petition  also  states  that  envelopes  containing 
"copies  of  this  notice  and  petition  were  on  the  31st  day  of  October, 
a. d.  19^2  deposited  in  a  mail  chute"  in  a  building  in  the  downtown 
area  in  Chicago,  with  proper  postage  and  properly  addressed  to  all 
parties  who  entered  their  appearances.  On  November  5»  19^2,  after 
argument  of  counsel,  it  was  ordered  that  the  prayer  of  the  petition 
be  denied.  The  order  shows  that  the  attorney  for  Alice  Dunn  then 
announced  in  open  oourt  that  he  would  "stand  by  said  petition".  He 
declined  to  participate  further  in  the  proceedings,  taking  the  position 
that  it  was  the  duty  of  the  court  to  grant  the  petition  for  change  of 
venue.  On  November  6,  19^2  the  court  (Judge  Bolton  presiding)  entered 
an  order  reciting  that  upon  the  motion  to  strike  and  dismiss  the 
counterclaim  of  Alice  Dunn,  and  due  notice  having  been  served  on  her 
attorney  and  the  oourt  being  fully  advised  in  the  premises,  the  counter- 
claim was  "stricken  and  dismissed"  and  a  Judgment  for  costs  was 
entered  in  favor  of  plaintiff  and  against  counter claimant  Alice  Dunn. 
On  March  30,  19^3*  on  motion  of  plaintiff  and  on  due  notice  to  all 
parties,  the  cause  was  dismissed.  On  April  S,  19^3  Alice  Dunn  filed 
her  notice  of  appeal  to  the  3upreme  Court  from  the  order  of  November  5» 
19^2,  denying  a  change  of  venue,  the  order  of  November  6,  19*1-2 
dismissing  the  counterclaim  and  the  final  order  of  March  30,  19^3 
dismissing  the  cause  of  action.  The  Supreme  Court  transferred  the  case. 

The  only  point  advanced  by  appellant  is  that  the  chancellor 
erred  in  denying  her  petition  for  a  change  of  venue.  The  chancellor 
was  right  in  denying  the  prayer  of  the  petition  for  a  change  of  venue* 
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The  petition  does  not  comply  with  the  statute  and  does  not  show  that 
any  of  the  Judges  named  was  prejudiced.     Furthermore,  under  Section  9 
of  the  Venue  Act  a  change. of  venue  could  not  be  granted  unless  the 
application  was  made  by  or  with  the   consent  of  at  least   three-fourths 
of  the  parties  plaintiff  or  defendant.      The  application  also  violated 
Section  6  of  the  Venue  Act,   that  no   change  of  venue  shall  be  allowed 
more  than  JO  days  after  the  return  date,  unless  the  party  applying 
shall  give  to  the  opposite  party  10  days  previous  notice  of  his 
intention  to  make  such  application,  except  where  the  causes  have 
arisen  or  come  to  the  knowledge  of  the  applicant  within  less  than  10 
days  of  the  making  of  the  application.     The  return  day  was  the  first 
Monday  of  September,  19^2.     The  application  was  made  more  than  30 
days  after  the  return  day  on  which  she  was  required  to  appear.     She 
did  not  give  10  days  previous  notice  of  her  intention  and  she  did  not 
assert  that  the  knowledge  of  the  prejudice  came  to  her  within  less 
than  10  days  before  the  making  of  the  aiplioa'fclon. 

The  orders  and  decrees  of  the  Superior  Court  of  Cook  County, 
of  November  5,  19^2,  November  6,     19*4-2  and  March  30,  19^3  are  affirmed. 

ORDERS  AND  DECREES  AFFIRMED. 
HEBEL,    P.J,    AND  KILEY,    J.    CONCUR, 
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LAURA  G.  WATSON, 

(Plaintiff)  Ap 

v. 

■ 
GEORGE  D.  GRAY,  et  jpfl, 

(Defeatfants)  Appellees,   j 

MR,  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

In  an  amended  complaint  filed  in  the  Superior  Court,  of 

Cook  County,  Laura  G,  Watson  charged  George  D.  Gray,  Edward  R. 

Monroe,  Garfield  Thompson,  Oharles  J.  Monroe  and  Arthur  T,  Bermingham 

and 
with  "an  unlawful  conspiracy  which  has^/wlll  continue,  to  cause  her 

great  financial  loss  and  damages".  She  represented  thst  on  October 
25,  1935  she  was  the  owner  of  and  in  possession  of  real  estate  in 
Chicago,  improved  with  a  three  story  and  basement  modern  brick  28 
apartment  building,  yielding  an  average  yearly  rental  of  approximately 
#14,000;  that  the  fair  cash  market  value  thereof  at  the  time  of  the 

acts  complained  of  was  $80,000;  that  there  were  unpaid  promissory 
notes  executed  by  Charles  M,  Bump  and  his  wife,  Belle  L.  Bump, 

secured  by  a  trust  deed  on  tne  premises,  to  the  Continental  and 

Commercial  Trust  and  Savings  Bank,  as  trustee;  thet  the  Continental 

Illinois  National  Bank  and  Trust  Company  became  successor  to  the 

former  bank,  as  trustee;  that  the  original  indebtedness  of  the  Bumps 

was  #62,500,  which  had  been  reduced  by  payments  to  #49,000;  that 

Mrs.  Bump  died  intestate  March  IS,  1935,  leaving  no  child  or  children, 

nor  descendants  of  any  child  or  children;  that  Mr,  Bump  died  on  May 

28,  1937;  that  they  both  died  leaving  an  estate  sufficient  to  pay 
the  indebtedness  secured  by  the  trust  deed;  thet  the  holders  of  the 
notes  were  willing  to  hold  in  abeyance  any  foreclosure  and  to  endeavor 
to  collect  from  the  assets  of  the  estate;  that  defendants  knew  of 
such  "arrangement"  and  entered  into  a  conspiracy  to  buy  the  notes 
and  to  bring  a  foreclosure  suit  to  forestall  the  "arrangement"  and 
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to  deprive  plaintiff  of  her  real  estate;  thrt  in  pursuance  thereof 
the  defendant  Gray  negotiated  the  purchase  of  the  notes;  and  that 
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at  the  same  time  Gray  was  attempting  to  prevent  the  proper  ancillary 
administration  of  the  estate  of  Charles  M.  Bump  in  Michigan.  The 
complaint  also  charges  that  Charles  M.  Bump  was  aged,  had  no  close 
relatives  and  had  requested  plaintiff  to  assist  and  take  care  of  him; 
that  he  executed  a  will  in  her  favor;  that  to  deprive  her  of  the 
benefits  thereof  the  defendants  induced  him  to  change  his  will  and 
his  bequest  to  her,  making  other  disposition  of  his  property;  that 
after  making  the  later  will,  it  was  left  with  Garfield  Thompson, 
one  of  the  defendants;  that  Mr,  Bump  realised  his  mistake  in  making 
it,  and  being  too  feeble  to  go  fo  it,  sent  for  Thompson  to  bring 
the  will  to  him,  to  be  destroyed;  that  Thompson,  carrying  out  the 
conspiracy,  refused  to  bring  the  will  to  Bump;  that  Bump  died  shortly 
thereafter;  that  the  defendants,  well  knowing  the  foregoing,  intended 
to  injure  the  plaintiff  and  deprive  her  of  her  property,  and  did 
"confederate  and  conspire  illegally,  maliciously  and  wantonly  against 
this  nlaintiff.  Defendants  Edward  R.  Monroe,  Garfield  Thompson, 
Arthur  T.  Bermingham  and  George  D,  Gray  entered  their  appearance  and 
filed  their  motion  to  strike  the  amended  complaint  and  to  dismiss 
on  the  ground  that  it  did  not  set  forth  a  cause  of  action, and  that 
it  was  barred  by  prior  Judgments.  These  defendants  also  filed  a 
supporting  affidavit  pursuant  to  Section  48  of  the  Civil  Practice 
Act,  ste:ting  facts  that  did  not  aopear  on  the  face  of  the  amended 
complaint.  Plaintiff  did  not  file  a  counter-affidavit.  The  court 
sustained  the  motion  and  dismissed  the  amended  complaint.  This 
appeal  followed. 

Plaintiff  asserts  that  the  only  question  presented  is 
whether  the  amended  complaint  states  a  oase  of  conspiracy.  4  motion 
to  dismiss  admits  all  allegations  well  oleaded,  but  does  not  admit 
conclusions  of  the  nleader.  Unlawful  acts  committed  in  oursuance 
of  a  conspiracy,  and  not  the  fact  of  the  conspiracy,  are  the  gist 
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of  the  action.  Unlawful  acta  causing  damage  are  actionable  whether 
the  result  of  conspiracy  or  not.  In  pleading  a  charge  of  conspiracy 
is  mere  surplusage  and  only  entitled  to  be  looked  on  as  a  matter  of 
aggravation*  The  averment  that  the  parties  conspired  to  do  the 
unlawful  act  or  acts,  does  not  change  the  nature  of  the  action.  Dean 
v,  Kir&land.  301  111.  App,  495,  The  allegations  in  effect  attempt 
to  charge  fraud.  Fraud  is  never  presumed.  It  must  be  oleaded  and 
proved.  Fraud  must  be  shown  by  the  allegation  of  facts  from  which  it 
is  the  necessary  or  probable  inference.  Fraud  cannot  be  made  out  by 
the  profuse  interpolation  of  adjectives  characterizing  acts  alleged 
to  be  done  as  fraudulently  done,  tfi  are  of  the  oolnion  that  the 
allegations  charging  a  conspiracy  are  conclusions  unsupported  by 
allegations  of  specific  facts  upon  which  such  conclusions  rest. 

From  the  facts  alleged  in  the  amended  complaint,  plaintiff 
was  on  October  25,  1935  the  owner  and  in  possession  of  the  real  estate. 

During  their  lifetime,  the  Sumps  had  exeouted  the  notes, and  trust 
deed  seouring  the  notes,  They  had  also  assigned  moneys  due  from  land 
contracts  in  Michigan  as  additional  collateral  security.  When  they 
died,  their  respective  estates  were  liable  for  the  indebtedness.  In 
July,  1937  plaintiff  had  a  diseusslon  with  the  then  holders  of  the  notes 
to  the  effect  that  the  moneys  from  the  land  contracts  would  still  be 
applied  on  the  mortgage  indebtedness.  On  May  17,  1938  plaintiff  filed 
her  petition  in  Michigan  for  ancillary  administration  of  the  Charles 
M,  Bump  estate.  On  May  20,  1938,  at  the  time  the  then  holders  were 
willing  to  hold  in  abepance  foreclosure  against  olalntiff!s  real  estate 
and  to  hold  the  notes  for  oayment  through  the  estate,  Charles  J.  Monroe 
purchased  the  notes,  On  May  24,  1938,  seven  days  after  plaintiff  was 
in  Michigan,  Monroe  filed  a  foretlosure  in  the  name  of  Arthur  T, 
Berminghanu  Collecting  the  notes  by  means  of  a  foreclosure  of  the 
trust  deed  was  of  great  benefit  to  the  estate  by  satisfying  a  possible 
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claim.  These  facta  show  that  the  notes  were  purohased  and  foreclosure 
proceedings  filed  in  order  to  preserve  the  assets  of  the  estate. 
There  was  nothing  improper  in  the  act  of  acquiring  the  notes  by- 
one  of  the  defendants,  A  person  has  a  right  to  purchase  a  mortgage 
in  default  and  to  foreclose  such  mortgage.   Plaintiff  had  an  opportunity 
to  set  up  any  defense  that  she  thought  she  had  in  the  foreclosure  case. 
She  failed  to  set  up  any  valid  defense  to  the  prayer  of  the  plaintiff 
in  the  foreclosure  case* 

Plaintiff  also  alleged  that  Bump  made  a  will  leaving  the 
residme  of  his  estate  to  her  and  that  the  defendants  Induced  him  to 
make  another  and  different  will,  depriving  her  of  her  expectancy, 
and  that  they  refused  to  take  the  latter  will  to  Bump  so  that  he 
could  destroy  it.  The  amended  complaint  does  not  allege  that  an 
agent  of  Bump  ever  called  on  Thompson  for  the  will  or  that  Bump 
intended  to  destroy  it.  The  statute  provides  the  manner  in  which 
a  will  may  be  revoked.  Plaintiff  was  nominated  and  qualified  as 
one  of  the  co-executors  of  the  will  and  she  proceeded  to  administer 
the  will.  If  the  will  was  executed  through  undue  Influence  and  If 
she  had  any  evidence  of  such,  and  did  not  wish  the  will  to  be  admitted 
to  proba|e  as  his  last  will  and  testament,  it  was  her  duty  to  object 
to  its  admission. 

The  facts  in  the  supplemental  affidavit  filed  by  defendants 
in  their  motion  to  dismiss  are  taken  as  true  in  the  absenoe  of  a 
counter-affidavit  denying  such  facts.   The  affidavit  clearly  shows 
that  in  the  oase  of  Berminghara  vs.  Watson  to  foreclose  the  trust 
deed,  the  subject  matter  relating  to  the  purchase  of  the  notes  as 
alleged  in  the  amended  complaint,  could  have  been  set  up  by  her  as 
a  defense  to  the  foreclosure  proceeding  and  that  a  decree  of  foreclosure 
was  entered  against  the  defendants  in  that  case,  Including  the  plain- 
tiff herein.  The  affidavit  states  that  plaintiff  in  the  Instant  case 
then  went  to  the  Federal  Court  with  a  petition  pursuant  to  Chapter  12 
of  the  Bankruptcy  Act,  and  having  failed  to  obtain  relief,  entered 
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into  a  contract  dated  April  11,  1940,  The  contract  shows,  that  the 
Kalamazoo  Citizens  loan  &  Investment  Company,  Albertine  M.  Brown  and 
Dorothy  P.  Luokie  were  purchasers  of  the  mortgage  notesj  that  Laura 
<*.  Watson  had  filed  her  petition  in  the  Federal  Court  asking  that  her 
"petition  for  arrangement"  be  dismissed;  that  she  proposed  and  desired 
to  settle  all  her  differences  with  the  parties  who  purchased  the  notes, 
and  contemporaneously  with  the  execution  and  delivery  of  that  contract 
conveyed  out  all  her  right,  title  and  Interest  to  the  real  estate, 
and  that  all  the  parties  were  mutually  released  of  all  claims  that 
one  may  have  had  against  the  other.  The  supporting  affidavit  also 
shows  that  Laura  ^atson  filed  her  complaint  in  chancery  in  the  Superior 
Court  of  Cook  County  against  Gray,  Monroe  and  Thompson,  alleging 
conspiracy,  fraudulent  and  wrongful  acts,  or  substantially  the  same 
subject  matter  as  in  her  amended  complaint  herein,  Cray  anawered 
the  oomplaint.  After  she  submitted  all  her  evidence  in  the  chancery 
suit  the  court  sustained  a  motion  dismissing  the  action  as  to"*6ray. 
The  statements  of  fact  in  this  affidavit  are  uncontradicted*  We  agree 
with  the  defendants  that  the  alleged  cause  of  action  is  barred  because 
of  these  prior  adjudications  and  also  because  of  the  contract  of 
settlement.  The  court  was  right  in  dismissing  the  amended  complaint* 
The  order  of  the  Superior  Court  of  Cook  County  entered  June  4,  1943 
dismissing  the  amended  complaint,  is  affirmed. 


ORDER  AFFIRMED, 


REBEL,  P.J.  AND  KILEY,  J.  CONCUR. 
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OfiOROE  B»  McLANE,  et  al., 

Plaintiffs, 
v, 
ROMANO,  at  £ 

Defendants* 


BART^.  -'MON. 

LOCAL  273,  OF  THE  HOTEL  AND  RESTAURANT 
EMPLOYEES  INTERNATIONAL  ALLIANCa,  etc>, 
et  al», 

Appellants, 


ROY  D,  KEEHN,  et  al,, 


'  lees. 


22I.A.  700 


MR.  JUSTICE  KILEY  DELIVERED  THu.  OPISIOM  OF  THE  GOB   * 
This  is  an  unusual  Droc^ding  commenced  by  George  McLan», 
hereafter  referred  to  as  McLane,  his  brother  Michael  and  his 
brother-in-law  William  Salvatore  against  certain  defendants, 
officials  of  Bartenders  Union,  Local  278,  and  others,  some  of 
whom  are  alleged  to  be  "evil  disposed"  members  of  the  "syndicate", 
which  is  alleged  to  dominate  the  Union  affairs.   Decree  was  in 


plaintiff's  favor,  ana  certain  defendants  appeal  from  orders  entered 
subsequent  to  the  decree. 

The  complaint  reolt«s  MoLan«fs  labor  history,  his  member- 
ship in  the  Local  for  thirty  years  and  his  office  as  Business 
Representative  for  28  years;  the  purported  history  of  the  growth 
of  the  "Capone  Syndicate";  history  of  threats,  intimidation,  demands 
and  "muscle"  resulting  In  depriving  him  of  control  and  giving 
control  of  the  Local  to  the  "syndicate"  through  offioers  Romano, 
Crowley  and  Panton,  who,  it  is  charged  are  "syndicate"  members; 
that  Crowley  and  Panton  are  unsavory  characters  under  "syndicate" 
domination;  that  these  offioers  have  interfered  with  McLane1 s 
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functions  as  Business  Representative  and  have  filed  false  charges 
within  the  Local  against  him  and  his  co-plaintiffs;  and  that  the 
conspiracy  of  defendants  and  the  "syndicate*  if  permitted  to  eff«ot 
its  ourpose,  will  result  in  an  irreparable  damage  to  Local  members, 
deprive  them  of  proo*rty  rights  in  Union  funds,  and  deprive  McLane 
of  his  rights  in  the  office  of  Business  Representative.  They  pray 
for  an  accounting^,,  a  free  election  under  protection  of  th«  court, 
and  an  injunction  restraining  defendants  from  certain  harmful  acts* 

The  temporary  injunction  Issued  as  prayed  the  day  the 
suit  was  filed  and  no  complaint  is  made  thereon.  Defendants  here, 
and  Romano,  after  their  motions  to  dissolve  the  injunction  and 
dismiss  the  suit  were  denied,  answered  denying  the  material  allegations 
of  the  complaint  and  making  serious  charges  against  MoLane*s 
character  and  reputation.  They  also  filed  a  counter-claim  charging 
plaintiffs  with  conspiracy  to  obtain  control  of  the  Union  and 
conversion  of  more  than  4150,000,  and  ask  for  an  injunction*  After 
plaintiffs  had  applied  for  a  receiver,  both  parties  agreed  to  and 
presented  an  order  for  appointment  of  Harry  ABh,  receiver  of  the 
Local,   August  16,  1940,  the  court  appointed  Roy  D.  Keehn  receiver, 
with  broad  and  summary  powers  over  the  Union  officers  and  affairs, 
with  directions  to  make  preparations  for  a  free  election  under  super- 
vision of  th«  court  and  under  the  Local  by-laws*  Thereafter  the 
receiver  was  authorized  to  »mploy  Charles  ^#  MeOuire  as  his  attorney 
and  MaJ»  Sammls  as  assistant  receiver.  The  receiver  was  discharged 
April  28,  1941,  after  paying  the  following  authorized  fees  out  of 
the  Local  funds:  To  himself,  as  receiver,  |18,400j  Attorney  MoGuire, 
$10,000»00j  Counsel  for  Interveners,  |2,500%00j  and  to  William  J* 
McCleary,  Court  Reporter  $507»70»   The  a^oellees  were  not  parties, 
but  are  the  persons  to  whom  the  allowances  were  mad«*  Certain 
defendants  defaulted  in  the  trial  court,  and  Romano,  who  participated 
in  the  proceedings  ar*  not  parties  to  this  appeal* 
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Ther«  was  a  motion  mad*  to  dismiss  th*  appeal  which  was 
denied  by  th«  3econd  Division  of  this  court. 

Defendants  contend  that  the  order  appointing  the  reoeiver 
for  the  Union  is  void  for  want  of  jurisdiction  in  that  the  Local 
was  not  a  party  to  the  proceeding.  The  Local  is  a  voluntary  unincor- 
porated association,  When  we  speak  of  the  Looal  w»  speak  of  the  full 
membership  and  its  authorised  officers  and  representatives*  Before 
their  answer  was  filed,  the  trial  court  denied  the  petition  of  the 
Local,  in  its  name  and  in  the  name  of  defendants  as  its  officers 
and  trustees,  leave  to  intervene  or  to  be  made  a  party,  Defendants 
r«fer  us  to  Purburow  v»  Nlchoff,  37  111,  App,  403,  where  It  was 
decided  that  directors  of  a  voluntary  association  suing  as  plaintiffs, 
represented  the  other  members*  They  say  plaintiffs  had  no  authority 
from  th«  Local  to  sue  in  a  representative  capacity  and,  In  fact,  sued 
as  individuals  and  that  the  defendants  were  sued  as  individuals,  and 
that  there  was  no  representation  of  the  Looal,  The  Durburqw 
case  refers  to  Whl tney  v,  Mavof  15  111,  251,  255  for  the  general  rule, 
condensed  from  Story,  £q.  P„,  9th  fid*  sees.  Ill  to  135b,  where  it  is 
said,  in  substance,  th*t  some  members  of  a  voluntary  association  may 
sue  in  equity  on  behalf  of  all  others  having  a  common  interest  where 
It  app-ars  that  those  suing  fairly  represent  th»  interest,  and  that 
where  their  interests  differ,  some  representing  each  interest  should 
be  brought  before  the  court.  There  se«ras  to  be  no  requirement  of 
authority  to  su«.  It  was  not  necessary  here  and  would  not  be  reason- 
able in  all  oases  for  plaintiffs  suing  as  representatives  to  have 
authority  to  do  so*  In  any  event*  in  the  case  before  us,  the  complaint 
states  that  plaintiffs  sue  for  and  on  behalf  of  themselves  and  all 
of  the  members  who  are  too  numerous  and  too  far  scattered  to  be  made 
parties*  The  motion  to  dismiss  was  made  by  the  defendants  herein, 
and  Romano,  who  are  described  in  the  complaint  as  officers  and 
members  of  committees  of  the  Local*   Defendants1  motions  and  pleadings 
which  preceded  the  appointment  of  the  receiver  are  plainly  filed, 
not  as  individuals,  but  as  members  and  officers  of  the  Local*  It 
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might  be  said  that  plaintiffs  and  defendants  represented  only  special 

classes  of  members,  and  that  the  thousands  of  ordinary  members  were 

not  before  the  court.  Plaintiffs,  however,  desorlbe  themselves  as 

members  in  their  complaint,  and  if  the  allegations  therein,  were  true, 

common  interests  of  these  ordinary  members  would  be  served.  Finally, 

I 
defendants'  counterclaim  states  that  the  counterclaim  is  filed  on 

behalf  of  the  defendants  as  members,  officers,  agents  and  represents- 

I 
tives  of  the  Union  on  behalf  of  themselves  and  all  other  members. 

The  trial  court  in  denying  the  petitions  for  leave  to  Intervene  or 
be  made  a  party,  must  have  considered  that  all  of  the  members,  and 
therefore  the  Local,  were  already  before  him  by  representation.  Hie 
action  was  legal.  Our  conclusion  is  consistent  with  Gullfoll  v. 
Arthurf  158  111.  600;  Bavel  v.  Raneo.  304  111.  App,  203;  Biller  v. 
Egan,  290  111.  App.  219;  United  Mine  workers  v.  Ooronado.  259  U,  S. 
344,  The  oase  of  United;  Mine  Workers  of  America  v.  Bourland^  169  Ayk» 
796,  cited  by  defendants  does  not  apply  for  the  action  there  was 
brought  against  the  Local  by  name,  not  against  the  members* 

Defendants  proceed  to  argue  that  the  appointment  of  the 
receiver  was  void  because  the  Local  was  not  a  party.  We  have  held 
that  the  Local  was  before  the  court  by  representation  and  there  is  no 
further  question  of  the  Jurisdiction  of  the  parties,  and  the  cases 
oited  by  defendants  to  the  point  that  a  receiver  should  not  be  appointed 
for  property  unless  the  owners  are  before  the  court  are,  therefore, 
inapplicable.   There  is  no  question  of  lack  of  jurisdiction  of  parties, 
and,  consequently,  no  question  of  due  process  arising  therefrom.  We 
have  held  that  the  Local,  by  representation,  was  before  the  oourt. 
The  order  appointing  the  receiver  was  not  void,  therefore,  for  laok 
of  Jurisdiction  over  the  Union,  Plaintiffs  and  defendants,  before 
the  receiver  was  appointed,  presented  to  the  trial  court  an  order  for 
the  appointment  of  a  named  person  as  receiver,  based  on  their  stipu- 
lation that  the  best  interests  of  the  Union  would  be  served  thereby* 
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When  the  trial  Judge  indicated  he  would  appoint  a  different  person, 
defendants  withdrew  from  the  stipulation.  They  say  that,  accordingly, 
the  oourt  should  have  prooeeded  to  hear  the  issues  raised  by  their 
answer  to  the  petition  for  a  receiver.  A  decree  entered  March  4, 
1941,  upon  a  report  of  the  master  to  whom  the  cause  was  referred, 
found  the  allegations  of  the  complaint  had  been  t>roven.  The  provisions 
of  the  decree  cover  the  appointment  of  the  receiver  and  the  performance 
of  his  duties*  No  appeal  was  taken  from  the  decree  and  defendants 
admit  in  their  reply  brief  that  "If  the  trial  court  had  Jurisdiction 
of  the  subject-matter,  said  order  and  decree  are  binding  upon  the 
parties,  *  *  *",  We  have  found  the  court  had  Jurisdiction  and  the 
decree  and  its  findings  are  binding  on  defendants*  These  consider- 
ations dispose  of  defendants'  contentions  that  a  receiver  cannot  be 
appointed  for  a  voluntary  association  because  it  is  not  a  legal 
entity,  cannot  be  sued  in  Its  own  name  or  be  legally  served*  The 
appeal  is  from  orders  relating  only  to  allowances  of  fees  and  costs,. 

Defendants  oontend  that  where  defendants  have  receiverships 
wrongfully  imposed  on  them,  they  are  absolved  of  the  receivership 
expense.  The  decree  provided  for  the  payment  of  fees,  costs  and  ex- 
penses out  of  the  Local  funds,  and  binds  defendants,  as  we  have  found. 
This  consideration  disposes  of  the  defendants1  contention  that  the  Local 
was  not  before  the  oourt  prior  to  the  filing  of  petitions  for  fees 
and  had  no  opoortunity  to  be  heard  in  connection  therewith.  The  record 
shows  several  arguments  on  petitions  of  receiver  and  others  with    j^ 
defendants  represented  and  participating.   Defendants  say  the  oourt 
committed  error  in  not  permitting  examination  of  petitioners  upon  the 
several  petitions  for  fees,  but  agree  that  if  the  attorneys  are 
entitled  to  fees  at  all,  out  of  the  Local's  treasury,  that  the  schedules 
of  services  filed  by  Attorneys  McGulre  and  Hayes  are  reasonably 


I 
<  ■   iswaite 

vol 
to 

ac. 

'  *0    680(79*5.  B«0 

" 

set&l  to  8' 

i  .r£3W 

T»Wt  srodt 
» 
nlflunts 

<  -rsreB 

- 


6  " 

sufficient  to  guide  the  court  in  fixing  fe*s.   There  is  objection  to 
some  items  in  the  schedule  filed  by  Attorney  Lewis  and  it  is  argued 
that  he  had  agreed  to  accept  #7,500  already  paid  to  him  in  full  for 
his  services.   Defendants  principally  complain  of  the  receiver* s 
fees.   He  filed  no  time  sohedule^  and  no  hearing,  other  than  the 
arguments,  was  had  upon  his  petition,  which  would  develop  the  extent 
of  his  services*  We  have  read  the  cases  cited  and  believe  that  if  -=T 
there  was  sufficient  information  upon  which  the  court  could  exercise  ' 
reasonable  discretion  in  the  matter  of  the  allowance  of  fees,  that  no 
hearing  of  witn»ss»s  was  necessary.  This  question  is  Involved  in 
determining  whether  there  was  an  abuse  of  discretion  in  the  fees  allowed* 

Defendants  complain  that  the  fees  of  the  receiver  and 
Attorney  McGuire  were  excessive  According  to  the  schedule  MoG-uir* 
filed,  an  allowance  of  JlOjOOO.OO  for  his  fees  for  services  of  857 
hours  was  on  th»  basis  of  #11.66  per  hour*   The  assumption  Is  justified, 
from  oral  statements  before  the  court,  that  defendants*  counsel  agree 
that  Attorney  McGulre  had  rendered  the  services  scheduled.   We  believe 
that  the  allowance  was  fair.  As  to  the  receiver's  fees,  defendants 
say  that  #18,400  was  exhorbitant  measured  by  any  yardstick;  that  it 
exceeded  the  salary  for  the  same  time  of  the  Judge  that  presided  over 
the  case;  and  exceeded  the  percentage  generally  allowed  on  the  basis 
of  disbursement  by  the  reoeiver*  Both  parties  clt«  Heffron  v,  Klcef 
149  111,  216  to  guide  us  in  determining  this  question.  The  court 
there  recommended  in  determining  receiver's  fees,  that  business  capacity, 
integrity  and  responsibility  required  in  the  management  of  affairs 
entrusted  to  the  receiver  be  considered,  and  that  in  each  oas»  according 
to  its  olroumstanoes  a  reasonable  and  fair  compensation  should  be 
allowed.  The  receiver's  servioes  began  August  16,  1940  and  terminated 
April  28,  1941.  He  rendered  reports  of  his  acts  and  doings  September  99 
October  28,  November  18,  December,  27,  1940;  and  January  24,  March  11, 
March  28,  1941,  When  he  took  office  the  Local  general  funds  amounted 
to  about  $150,000  and  the  gross  annual  income  of  the  Union  was  well 
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ov»r  $200,000*  He  was  charged  with  th"  responsibility  of  supervising 
the  operation  and  management  of  all  ohases  of  th»  Union  business 
and  with  summary  power  over  the  offloers.  The  record  shows  the 
receiver  employed  an  assistant,  MaJ.  Sammis,  whom  defendants  commend 
for  his  industry  and  who  was  paid  $100  per  week.  We  believe  that 
the  court  in  fixing  the  receiver's  compensation  had  the  right  to 
oonsider  the  salaries  of  the  officers  of  the  Local.  Romano,  Crowley 
and  McLane  received  #1,000  per  month.  We  believe  that  in  view  of  the 
work  done  by  his  assistant,  an  allowance  to  th*  receiver  of  $12,750, 
under  all  th»  circumstances,  would  be  ample  compensation.   This 
amounts  to  about  $1,500  p«r  month  for  the  period  he  served.  The  court 
was  entitled  to  take  Into  consideration  his  knowledge  of  the  character 
and  importance  of  the  case  and  the  nature  of  the  services  required. 
Quiver  v.  Allen  Medical  Association.  206  111.  40,  The  fixing  of  fees 
Is  largely  a  matter  of  discretion  and  it  is  not  necessary  that 
witnesses  be  h-ard  if  the  court  has  sufficient  basis  otherwise  upon   y 
which  to  exercise  its  discretion.  First  National  Bank  v.  LaSalle- 
Wacker  Bldg.  Corp..  280  111*  App,  188.   It  is  evident  from  the  record 
that  the  court  had  ample  knowledge  of  the  affairs  of  the  Local  and  the 
nature  of  the  servioes  r«ndered,  upon  which  to  determine  his  fees* 

It  is  next  contended  that  the  receiver  should  not  be 
compensated  for  any  period  after  November  18,  1940,  when  he  took  oath 
as  Chairman  of  the  Illinois  Commerce  Commission.  The  basis  of  the 
complaint  is  111.  Rev.  Stats.  Chap  111  2/3,  Sec,  4  of  the  Public 
Utilities  Act,  which  provides  that  each  commissioner  shall  devote  his 
entire  time  to  his  duties,  hold  no  other  office  or  position  of  profit, 
nor  engage  in  any  other  business  or  employment,  Th*  court  was  advised 
by  the  receiver  of  the  appointment  and  ordered  him,  nevertheless, 
because  of  his  knowledge  of,  and  fitness  for,  the  peculiar  nature  of 
the  receivership,  to  continue  until  the  further  order  of  court.  This 
is  neither  the  proceeding  nor  the  time  in  which  to  t*st  whether  the 
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receiver  violated  his  oath  of  office  or  committed  a  misdemeanor  by 

continuing  to  act. 

The  decree  had  ordered  the  allowances  paid  from  the  Union 
funds,  and  defendants  agree  that  if  plaintiffs  and  interveners  by 
their  efforts  created  or  preserved  a  common  fund  for  the  Union  members, 
they  are  entitled  to  bo  oaid  out  of  such  fund.   The  decree  found  that 
Romano,  through  the  influence  of  the  *  syndicate H,  had  control  of  the 
Local  and  by  employment  of  new  by-laws  was  extending  his  control  to 
its  funds;  that  the  suit  was  instituted  by  plaintiffs  on  behalf  of  the 
membership  of  the  Local  to  thwart  the  efforts  of  "Lewis,  Romano,  Frank 
Nitti  and  the  * so-called  Capone  Gang'"  who  had  made  efforts  to 
secure  and  dissipate  and  to  convert  to  th«ir  own  use,  for  their  own 
benefit,  all  the  funds  of  the  Local;  that  nothing  apT)*ar<*d  that  even 
tended  "to  discredit  the  merit  of  McLane^s  complaint"  and  that  matters 
and  things  therein  alleged  in  said  complaint  had  been  proved,  It  was 
alleged  that  defendants  had  control  of  the  Union  and  were  about  to 
loot  it  of  large  sums  of  money.  No  apo«al  was  taken  from  the  decree 
and  we  must,  accordingly,  assume  that  plaintiffs*  action  preserved  the 
fund.   We  believe,  therefore,  that  plaintiffs  wer«  properly  entitled 
to  l2,5oo  for  their  attorneys1  fees  and,  while  the  appropriate  method 
would  be  an  allowance  to  the  plaintiffs  for  their  attorneys,  or  as  a  | 
reimbursement,  defendants  are  not  in  a  position  to  complain.  There 
are  specific  findings  in  the  decree  that  interveners  neither  directly 
nor  indirectly  by  their  action,  preserved  the  fund  but,  on  the  oontrary, 
the  court  severely  criticized  their  conduct  and  found  their  intervention 
was  not  in  good  faith.  Obviously,  any  allowance. to  them  for  attorneys' 
fees  on  the  theory  advanced  by  them  cannot  stand* 

After  the  injunction  had  issued  and  both  parties  had  agreed 
that  the  best  interests  of  the  Local  required  the  appointment  of 
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Harry  Ash,  and  aft«r  Receiver  K«»hn  had  s»rved  almost  thr**  months, 
a  stipulation  to  dismiss  was  filed  November  12,  1940,  and  defendants 
claim  the  court  was  powerless  to  ent«r  any  order  but  that  dismissing 
the  cause.  The  Gourt  of  its  own  motion  continued  the  matter  ordered 
a  petition  filed  giving  the  basis  of  the  stipulation,  allowed 
interveners  to  appear  and  s«t  the  hearing  for  December  5,  1940,   The 
court  denied  the  motion  in  a  Memorandum  Order  which  pointed  out  the 
press  notlee,  public  interest,  the  intervening  petition,  and 
referred  to  the  motion  and  brief  in  support  filed  by  olalntiff s,  saying 
it  made  no  mention  of  the  serious  charges  respecting  Local  funds  and 
the  alleged  misrule  of  Local  affairs.   It  pointed  out  that  the  super- 
vised election  alone  would  not  correct  the  affairs  of  th»  Local  if 
other  allegations  in  the  complaint  wer°  true;  and  to  the  charge  of 
the  interveners  that  the  stipulation  was  a  sham  without  the  consent 
of  a  majority  of  the  4,000  members.  The  court  finally  concluded  that 
a  majority  of  the  members  of  the  Union  would  be  prejudiced  by  dismissal 
of  the  cause  and  a  multiplicity  of  suits  ensue  and  another  action 
likely  to  enforce  the  agreement  upon  which  the  dismissal  was  to  rest. 
The  agreement  was  set  forth  in  plaintiffs*  petition  which  recited  the 
resignation  of  Romano  and  an  arrangement  between  McLane  and  Crowley,   «J 
whereby  an  agreed  slate  of  offices  was  to  be  submitted  to  the  member- 
ship  and  the  affairs  of  the  Local  stablized.  The  interveners  made 
serious  charges  against  the  good  faith  of  the  agreement.  The  question 
of  dismissal,  at  the  time  and  under  th»  circumstances,  was  discretionary 
with  the  court,  (27  0,  J.  3,  Dismissal  and  Nonsuit,  8«c,  11,  p.  164) 
and  abuse  of  discretion  has  not  been  shown.  We  believe  the  court 
exercised  its  discretion  with  reason  and  in  a  manner  not  inconsistent 
with  Leje.v.  City  of  Caseyf  269  111.  604  and  Rooth  v.  Kusal.  278  111, 
App,  152.  Where  the  dismissal  would  tend  to  prejudice  or  be  unjust 
or  Inevitable  to  the  legal  rights  of  others,  motions  for  dismissal 
may  b*  denied.   (27  C,  J,  S,  dismissal  and  Nonsuit,  S»c,  11,  po,  164, 
165).  Both  parties  claimed  to  represent  the  entire  membership  of 
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the  Local  and  both  alleged  their  zeal  for  the  protection  of  the  Looal 
and  Its  funds  and  rights  of  members;  both  agr*ed  at  ona  stag*  that 
the  b»st  Interests  of  the  members  required  a  particular  receiver 
and  both  appeared  to  agree  that  a  supervised  election  was  essential* 
Coming  on  the  heels  of  these  agreements,  the  court  was  rightfully 
hesitant,  and  its  action  should  be  viewed  as  of  the  time  the  decision 
was  made  and  not  in  retrospect  from  the  subsequent  vapid  developments, 
The  defendant  Crowley  who  was  charged  with  being  an  "ivll  disposed 
person"  of  the  "syndicate",  was  found  by  the  decree,  after  he  was 
eleoted  in  the  *i«»etion  supervised  by  the  court  by  a  vote  of  1182  to 
894,  to  be  a  person  of  good  character  not  under  the  comination  of  the 
"syndicate".  Strangely,  Plaintiff  McLane  was  defeated  in  the  same 
election  by  a  vote  of  1235  to  690» 

Complaint  was  made  of  th«  allowances  to  William  J.  Cleary, 
Court  Reporter  of  |507#70,  No  good  reason  has  be«n  shown  for  setting 
aside  the  allowance. 

The  order  of  March  17,  1941,  so  far  as  it  allows  the 
receiver  $18,400  fee8,  is  modified  and  the  reoeiverrs  fees  ar«  hereby 
reduced  to  $12,750;  so  far  as  it  allows  intervener's  attorneys  fees, 
it  is  reversed;  and  in  all  other  respects  it  is  affirmed.  The  order 
of  March  22,  pertaining  to  fe*s  of  Attorney  MoGulre  and  allowance  to 
William  J,  Cleary,  is  affirmed.  The  order  of  April  28,  1941,  so  far 
as  it  pertains  to  receiver's  fees,  is  modified  to  accord  with  the 
modification  made  in  the  order  of  March  17,  and  affirmed  as  modified; 
so  far  as  it  pertains  to  intervener's  attorneys  fees,  it  is  reversed 
and  in  all  other  respects  it  is  affirmed.   The  order  is  hereby  modified: 
Affirmed  in  part  and  reversed  in  part, 

ORDER  MODIFIED*  AFFIRMED  IN  PART 
AND  REVERSED  IN  PART, 

HEBEL,  P,J.  AND  BURKE,  J.  CONCUR 
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MR,  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT* 
This  is  a  personal  injury  action  with  Judgment  for  defendant 
notwithstanding  the  verdicts  for  plaintiffs,  totaling  $10,000, 
Plaint iff a  app gdU 

January  28,  1941,  the  City  installed  a  concrete  safety 
island  5  inches  high  in  the  center  of  Ridge  avenue  Just  w»st  of  the 
w«st  crosswalk,  of  Clark  street.  In  the  c»nt«r  was  an  iron  pole, 
across  which,  21^  feet  above  the  str«at,  was  an.  arm  which  held  at 
each  «nd  one  1,000  candle  power  electric  light,  Th»  pole  was  stripwd 
alternately  with  black  and  white  oaint  to  a  height  of  about  6  feet, 
Th«  Dav»m*»nt  of  Clark  street  is  about  95  feat  wide,  while  that  of 
Ridge  avenue  »ast  of  Clark  street,  is  40  feet  wide  and  west  of  Clark 
street  60  f«et,  The  ©owning  of  W«st  Ridge  avenue  do«s  not  conform 
in  line  to  »ast  Ridge  and  the  safety  island  is,  accordingly,  not 
bis»ct»d  equally  by  the  o«nt*r  lln°  of  »ast  Ridge  extended,  but  un— 
equally,  so  that  the  gr«at«r  oart  is  on  the  north  side  of  that  line4 
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At  the  time  of  th«  accident,  traffic  control  signals  were  in  operation 
at  the  intersection  and  single  street  lights  were  burning  on  the 
northwest  and  southwest  oorn*rs  and  one  of  th°  two  lights  on  the 
safety  island  below  was  burning, 

About  1:30  A.  M,  March  11,  1941,  in  a  heavy  snow  storm, 
Richard  Rohwedder  was  driving  northwest  in  Ridge  Avenue  with  his 
wife  at  his  side  in  his  mother-in-law" s  oar.  The  car  was  stopped  in 
obedience  to  a  red  light  on  the  «ast  side  of  Clark  street  and  north 
of  the  center  line  of  Ridge  avenue,  When  the  light  changed  Rohw«dderfs 
car  moved  forward  in  low  gear  In  a  straight  line  and  when  in  the 
middle  of  Clark  street,  he  shifted  to  second  speed  and,  while  going 
about  12  miles  an  hour  the  car  collided  with  the  safety  island  and 
pole  described  above.  Both  plaintiffs  were  painfully  injured. 

The  defendant  contends  that,  as  matters  of  law,  plaintiffs 
were  guilty  of  contributory  negligence  which  barred  their  recovery 
and  that  it  was  not  guilty  of  negligence;  and  further  that  the  verdicts 
are  manifestly  against  the  weight  of  the  evidence  of  its  negligence. 
The  trial  court  allowed  defendant's  motion  for  Judgments  on  the  ground 
that  plaintiffs  were  guilty  of  contributory  negligence  as  a  matter  of 
law* 

We  believ*  a  recital  of  additional  pertinent  facts  will 
furnish  the  basis  for  resolving  these  contentions  against  defendant. 
Testimony  for  plaintiff  is  that  nine  or  ten  similar  accidents,  preceding 
the  instant  accident,  occurred  at  the  earn*  place  involving  northwest- 
bound  cars,  and  that  the  City  was  notified  of  eaeh.  Defendant's  testi- 
mony from  the  City  Police  Department,  is  that  only  one  accident,  on 
February  17,  preceded  the  instant  accident.  We  take  the  evidence 
favorable  to  plaintiff  deciding  the  question  of  law,  and  the  Jury 
may  have  done  so  in  deciding  the  au«stion  of  fact,  Ther*  is  testimony 
that  the  black  part  of  the  pole  on  the  safety  island,  blended  with 

the  dark  background,  and  that  the  pole  was  blanketed  with  snow  at  the 
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time  of  the  accident.   It  is  admitted  that  ther*  was  no  r»fleotor 
buttons,  or  any  other  cautionary  d»vie»s  installed  on  th»  safety  island, 
and  that  no  signs  or  other  instruments  warned  northw^stbound  drivers 
of  the  differences  in  th*  c^nt»r  lines,  Plaintiffs  say  they  could 
se»  70  feet  ahead  and  Mrs.  Rohw°dder  said  she  could  se«  objects  in 
the  street.  The  car  was  in  good  running  order  and  the  windshield 
wipers  were  working.  On  the  question  of  due  care,  we  believe  the 
evidence  that  Rohwedder,  in  the  iliowstorm,  driving  west  at  12  miles 
per  hour  in  a  straight  line,  following  a  course  north  of  the  center 
line  of  Ridge  avenue,  with  a  car  in  the  Ian*  north  of  him,  and  with 
no  sensible  notice  of  danger,  was  not  guilty  of  negligence  contributing 
to  the  aooident  which  occurred  when  the  car  struck  a  safety  island, 
having  no  protective  warning  devices,  and  a  light  pole  which  was 
blank»t»d  with  snow*  We  think  h«  acted  prudently  and  w»  can  see  no 
way  that  Mrs,  Rohwedder  could  have  helped  under  the  circumstances.   She 
had  driven  that  route  before,  but  not  after  the  safety  island  was 
installed* 

There  is  evidence  that  no  warning  devices  served  to  caution 
drivers  of  the  approaching  danger;  that  no  reflector  buttons  or  other 
devices  marked  the  danger;  and  of  the  notice  of  prior  accidents*  W© 
b*li»v«  these  facts  are  sufficient  to  make  a  prima  facie  case  of 
defendant1 s  negligence  in  th»  light  of  th»  reauir-ments  that  it  should 
have  anticipated  snowstorms.   The  oases  of  Wells  v.  Village  of 
Kenllworthf  228  111.  App»  332;  O'Oonnell  v.  Chicago  &   Northwestern  R.  R, 
305  111*  App,  430;  Llnneen  v,  Olt.v  of  ChloagoP  310  111.  App.  274, 
though  somewhat  different  in  facts,  hav°  be*n  helpful  in  this  decision. 

As  to  the  manifest  weight,  it  is  true  thera  is  evidence 
that  plaintiffs  could  see  ?o  feet  ahead  and  saw  objects  in  the  street, 
but  the  Jury  could  reasonably  conclude  that,  because  of  the  snow, 


5 
-JJiffibjs  si  J I      ,tn*hlooB  *d$  to  *nlt 
al  a»olT«>6  TxafleicTus©  i-utto  xn*  *»c    ,3noJJ»cf 
ei*viiJb  bni/otfJ«*>w/i*«xon  *>*jnir  BtJani  i»>rf?o  10  angla   oj  ona 

tea  atturotaX?      «a*nl..r  n*f>ttUb  odJ  to 

fll  atfo*'.  &Xwoo  e-iia   F;-f.5':   *<*£  ,biH  fine  i>fi*Qjs  tf«">t  OV 

bl«lttebtttw  *ri»  60  asw  it-  ,    »•*?•  «rtt 

.tX»cf  p-w   4*'  ^*0D  *>ri*  oO     ^nlatiov  «n«w  at^qlir 

a^XXis  31  Ja  J  iBrtOJtavoilB  **{*  ni:    ,  OJiftftir* 

n^toee  fflriJ  to  rtrfnon  •  '     ,*nif  trfglfiiJa  s  ni  rruori  *t«q 

AilMf  baa   Kmlti  to  rffrncn  *n&£  «rf?  ni  iso  a  rfjlw  ,«»rt*>VjB  «»s6JtH  to  •nil 
gnlJtfcTiiJnoo  ^on^lXg-n  to  ^^Xli/^  Jon  bav?   ti»gnjB&  to  «oi?on  f>Xcfian*a  on 
t.5nslal  T**taa  &  iomta  *r«o  *ri*  n«riv  D*iitfooe  dolriv  frnefiiooa  «At  o3 
asw  xioirfv  *Xc<  <-3eolv<=D  gnlrraaw  ^vlJo»Jo*iq  on  gnivjsri 

on  *«a  nao  *w  bast  xl3a*bi  i  jfniri*  *t     .irons  rifrlv  n«3>jfn«X<f 

;        taJamt/oiio   -.  Iwoo  •xsfiB^wioH   .atM  Jsritf  \bm 

a&v  BosXal  Tt**tae  edi  i«Jt*  Jon  ,  n-vl'tJb  osii 

^•XXaJsni 
ncltfwso  ©vt  B«vi*3  a*olv>.r  ^ntn*tmr  en  J<sri;t  *©n«MY«»   al  «t«xlT 

noJJwcf  -ioJosXVt  on  JerfJ    J"**a*  *-'",':f'  *o  an*vltJb 

aV     »a*n*i>iooe  tclic  to  ^olJon  *i!J  to  bn&   {n*»njBO  »ri*  6*2[ijmb  B«otr*b 

to   paid  pi; Qf> t  fsffliTq  s  «alsm  o3   J««ioitlwi  **ls  3?oat  *a-  ':X*tf 

6X;/oila  Jl  cferi*  e;fn«rn*»iXj/o«»i   -  f  nl  *or  s 'Jnj86n»>t*6 

to,  p$&S.Iiy   ,y  bXX«V'  to  a*ajeo  ,  .'owqna  b«$&qlol3n&  «v»n 

»fi  .  J'soH  A  ossolrf?  .v  '      ;  -  t rite owl In « 3 

«*^      -  :  0X8   ^.golriP  to  rtlO   .r  a*^anld   \ 

.nolsloHb  BlriJf  al   X»tqX»ri  n««tf  *vsrt  ,«Jl  '.?nw<*ooa  risuortt 

»©n§f>iv»  al  »7+d3  «mJ  a  tit  '  «tlnji*  *iiJ  o* 

f**M*a  *dJ  ni  8^0*^0  w.aa  Jbn»  &.c  -•     attl^nlalq  J«4* 

,wona  *d3  to  *ejiB9«o'   ,JisflJ  *f  bXuoo  vxx/t  wri*  *«cf 


n*ith«»r  the  iafety  Island  nor  pole  was  visible,  although  other 
objects  In  the  street  may  have  be»n;  that  th«re  wer»  street  lights 
burning  on  aaoh  corner  of  the  west  sid»  of  th*  intersection  and  one 
on  the  oenter  pol«  and  some  light  from  corner  places  of  business, 
but  the  Jury  could  find  that,  because  of  the  corner  lights,  the  center 
light  did  not  attract  attention  to  the  pole  blanketed  with  snow  or  to 
the  safety  island;  that  though  the  City  plan  for  construction  of  the 
safety  island  withheld  Installation  of  reflector  buttons,  it  should 
not  have,  and  the  City  should  have  known,  that  th«  buttons  were 
needed  especially  in  a  snow  storm;  and  that  the  pole  was  marked  with 
black  and  whit*  paint,  but  was  blanketed  with  snow  when  the  accident 
occurred*  We  have  pointed  out  sufficient  to  indicate  that  the 
evidence  supports  the  verdict. 

Defendant  requests  that,  in  the  event  of  our  reversal  of 
the  Judgment,  that  we  direct  the  allowance  of  a  n»w  trial  in  its 
favor.  No  reason  has  be^n  shown  for  a  n»w  trial* 

The  judgment  is  reversed  and  the  cause  is  remanded  with 
directions  to  the  trial  oourt  to  enter  judgment  upon  the  verdicts 
in  favor  of  the  plaintiffs. 

REVERSED  AND  REMANDED  WITH  DIRECTIONS* 

HEBEL,  P.J.  AND  BURKE,  J#  CONCUR. 
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HERMAN  ROTHENBSRG, 


3  2>I.A.*01 


-""'  APPEAL  FROM 


Appellant, 


LESTER  L*  SElFRlEDf"~HOWAM^, 
BISHOP,  PHILLIP  0.  LINDpl$N,  *t  al., 

Anjgfellees* 


MR.  JUSTICE  KILeY.  DELIVERED  BBS  OPINION  OF  THE  COURT* 

action  was  commoner  May  17,  1941,  as  a  representative 


suit  byone/of  the  beneficigri°g  of  a  real  estate  lietuidation  trust 

1   ■■      -~fb'r  '  ".•.-.:■---.,».■..-■ 

to  restrain  th»  sal*  of  trust,  property  ana/an  acoounting  from  and 

removal  pf  th»  Trust  Managers.  Defendants  answered  that  the  sale 

was  abandoned.  Plaintiffs  thereafter,  by  l«ave  of  court,  filed  a 

"supplemental  amendment"  to  the  complaint,  oraying  for  a  sale  of 

the  trust  r»ron»rty  by  the  court  and  an  accounting.  July  9,  1942, 

the  court  on  defendant's  motion  dismissed  the  s$lt  as  to  Bishop, 

Lindgren  and  S«ifrled  and  plaintiff  appeals. 

Under  the  trust  agreement  defendants  Bishop,  n«ifrled 

and  Bills  wr*  trust  managers,  with  power  and  discretion  to  dir^ot 

the  American  National  Bank  and  Trust  Comoany  of  Chicago,  trustees* 

PlaintirfS-eriginally  charged  a  conspiracy  among  the  defendants  to 

sall  the  trust  property  to  Selfri»d  at  a  depressed  value  following 

their  acouisitlon  of  enough  units  of  benefiolal  interest  to  thwart 

th«  privilege  giv»n  in  the  trust  agre«m*nt  to  the  holders  of  34% 

of  the  units  to  raJ°ct  an  offer  of  sal«;  payments  of  illegal 

commissions  to  Bills  Real  Estate  Company  and  the  inducement  of  a 

proposed  broker's  commission  on  the  sala  to  him  to  r*frain  from 

serious  objections  to  th»  proposed  sale;  their  pretended  good  faith 
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notion  to  beneficiaries  giving  apnarent  full  disclosure  to  circum- 
stances of  the  sal",  such  as  Identity  of  Seifried  as  offeror, 
comparison  of  his  offer  with  the  tax  value  and  Independent  appraisal 
or  recital  of  income  and  profit  and  condition  of  sale;  that  more 
than  $8,000  should  first  be  spent  on  improvements  and  that  a  #2500 
broker's  commission  would  be  paid,  and  that  Bills  oonsidered  the 
offer  insufficient  and  neither  aop roved  nor  disapproved;  and  their 
soheme  to  defraud  the  beneficiaries  by  their  false  and  unworthy 
pretense  in  calling  uoon  the  beneficiaries  to  read  the  notice  and 
contents  carefully  and  to  consult  others  before  deciding  whether 
to  approve  or  disapprove  the  sale  when,  at  the  time  of  notice,  the 
trust  managers  knew  well  that  the  beneficiaries  were  impotent  to 
rejoet  the  offer  since  defendants  then  controlled  70  p»r  cent  of 
th»  units.  On  the  basis  of  these  charges  plaintiff  asked  that  the 
sale  be  prevented  and  an  accounting,  and  removal  of  the  defendants 
as  Trust  Managers, 

Seifried  filed  a  special  appearance  and  no  answer,  but 
Bills,  Bishop  and  Llndgren  answered  and  showed  that  the  sale  was 
abandoned  because  more  than  34  per  cent  of  the  unit  holders  had 
objected.  Plaintiff  then  filed  his  second  oleadlng,  charging  that 
Bishop  and  Lindgren  were  co-conspirators,  own°rs  of  more  than  34 
par  cent,  had  caused  the  off«r  to  be  rejected,  not  in  good  faith, 
but  to  defeat  the  action}  that  Seifried  had  refused  in  a  deposition 
to  disclose  th«»  circumstances  of  the  Trust  Manager* s  actions  in 
•onnection  with  the  "sale"  and  was  not  a  suitable  manager  and  should 
be  removed]  that  a  new  course  had  be«n  adopted  by  the  conspirators 
to  accomplish  their  purpose  in  conformity  to  which  Seifried  had 
purchased  and  was  attempting  to  purchas*  units  on  the  basis  of  the 
r«Jac*ed  off°r  without  full  disclosure,  and  that  defendants  had 
information  which  they  had  used  and  were  using  to  enrich  themselves 
at  the  »xp«»nse  of  the  beneficiary;  th^t  beoause  defendants  had 
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aooulred  mora  than  51  o*r  cent  of  th*  unite,  plaintiff  and  those 
similarly  situated  wer*  without  th»  promotion  of  th*  remedies 
giv»n  under  the  Trust  Agreement;  that  although  the  Trust  Managers 
were  permitted  under  the  agreement  to  buy  units,  they  should  not 
b«  permitted  to  do  so  In  violation  of  th°ir  trust;  and  that  under 
the  agreement  a  unit  holder  raay  sue  for  approval,  by  th°  court,  of 
audited  statements  of  Income  and  expenses,  H»  prayed  for  an 
accounting  of  unit  ourchas*s  by  defendants,  for  a  sale  by  the  court 
to  th«  highest  bidder,  and  disbureal  to  the  beneficiaries  of  any 
Illegal  profits  made  by  purchase  of  units  In  violation  of  trust, 
and  an  accounting  of  the  receipts  and  dlsbursals  to  be  submitted 
for  the  court's  aoproval* 

Slefrled  withdraw  his  special  appearance  and  joined  In 
a  motion  by  defendants  to  "Strike  Th*  Supplemental  Amendment  to 
the  Complaint".  They  argue  that  the  motion  was  dir°ct»d  against 
both  pl»edlngs  and  the  order  of  dismissal  sustained  the  motion  "to 
strik*  and  dismiss  the  said  complaint  and  the  said  supplemental 
amendment  *  *  *,"  The  motion  was  limited  to  plaintiff's  second 
pleading,  for  defendants,  by  answering  tha  original  pleading,  waived 
thair  right  to  object  and  the  answer  was  not  withdrawn  when  the 
motion  to  strike  was  filed.   Defendants,  how^v^r,  say  a  trial  should 
not  be  had  on  the  complaint  because  plaintiff's  suit  cannot  be 
maintained  as  a  representative  action.  The  point  goes  to  the  juris- 
diction of  the  court  ov»r  p-rsons  and  was  not  waived  by  failure  to 
obJ»ct  In  th°  trial  court. 

An  allegation  that  a  suit  is  brought  in  a  representative 
capacity,  is  not  sufficient  to  bring  those  not  actually  named  parties, 
before  the  court.  The  pleadings  must  show  that  plaintiff  and  those 
whom  he  se«ks  to  represent,  have  a  common  interest,  in  order  that 
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a  multiplicity  of  suits  may  be  avoided.  It  is  apparent  from  the 

complaint  that  plaintiff  seeks  to  represent  all  unit  holders,  other 

than  defendants,  and  also  others  who  have  sold  their  units.  Some 

unit  holders,  even  if  they  wer«  fully  advised  by  defendants,  might, 

for  reasons  of  their  own,  hav*  wished  to  accept  the  offer  to  purchaa^i 

Some  might  now  wish  to  s»ll  their  unite  to  Seifried  on  the  basis  of 

th?t  offer  -  some  may  not  wish  now  to  sell  the  trust  property.  These 

possible  differences  and  desires  of  beneficiary  compel  the  deoision 

that  plaintiff  cannot  sustain  this  action  as  representative  of  those 

whom  h°  s*aks  to  represent.  Langson  v.  Goldberg.  373  111,  297;  Ottp  v, 

Alexander.  383  111,  482,  Plaintiff  must  be  hald  to  have  sued  for 

himself  only,  For  this  reason  it  is  unnecessary  for  us  to  consider 

the  arguments  and  colloquy  which  preceded  th*  order  of  dismissal  when 

plaintiff^  counsel  Insisted  upon  a  list  of  the  names  of  unit  holders 

\ 
so  that  he  eould  advise  them  what  he  was  doing, 

the  "Supplemental  Amendment"  did  not,  as  defendants  claim, 

supersede  the  original  complaint;  It  was  merely  an  addition  to  it 

and  we  should  consider  both  as  a  single  pleading  on  this  motion,  41 

Amer,  Juris,  Se0,  264,  267;  Miller  v.  Cook.  *t  al.  135  111,  190; 

Story1 8  Eo,j  A  PI,  9th  84*,  S*c,  332,  336,   Defendants'  motion  to 

strike,  admitted  the  truth  of  the  allegations  well-Dleaded,   In  the 

"Supplemental  Amendment"  in  addition  to  making  allegations  as 

"representative",  plaintiff  alleged  that  under  the  trust  agreement, 

any  unit  holder  may  sue  to  have  the  trustee  managers  submit  audited 

statements  of  income  and  ejq^ngag  presented  for  approval  by  the  court, 

This  allegation  is  not  attacked  in  defendants*  motion.  In  the  complaint 

in  addition  to  the  relief  sought  as  "representative",  plaintiff  asks 

that  Bills,  S«»ifried  and  Bighop  be  reculred  to  account,  and  that  they 

b°  removed  as  Trust  Managers  and  a  receiver  be  appointed.  Reference 

to  th0  substance  of  the  complaint  hereinbefore  recited  shows  that 

enough  is  charged  against  the  conduct  of  the  Trust  Managers  to  warrant 
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a  hearing  on  the  question  of  their  fitness  to  e*?v»  as  Trust 
Managers  and  to  compel  them  to  account  to  the  court  for  their  receipts 
and  disbursals  as  managers  of  th°  property.  W«  must  as sum*  that 
this  last  r-m^dy  is  given  in  th*  trust  agreement,  to  any  unit  holder. 
Plaintiff  owns  5  of  the  1040  units,  We  beli«ve  th°  court  erred  in 
striking  the  entir*  pleadings. 

While  the  allegations  in  plaintiff's  ^leadings  purport  to 
be  brought  as  a  representative  of  all  beneficiaries,  they  also  have 
a  direct  bearing  uoon  the  relief  for  which  he  asks  and  appears  to 
be  entitled  to  ask  as  an  individual,  Th°se  allegations  do  not 
o*rtsln  to  Llndgren  sine*  he  lg  not  a  Trust  Manager,  Plaintiff's 
pray»rs  for  relief  in  both  -©leadings,  so  far  as  they  pertain  to 
r*lief  for  all  beneficiaries,  may  be  disregarded,. 

For  the  reasons  given  hereinabove,  the  d(»or0^  is  reversed 
and  th°  cause  is  remanded  with  directions  to  th*  court  to  rule 
uoon  Bi shoo  to  answer  the  allegations  in  paragraph  10  of  the 
"Suooleraental  Amendment"  and  upon  S*ifried  to  answer  the  original 
complaint  as  bearing  upon  his  fitness  to  s°rve  as  Trust  Manager, 
snd  allegations  in  paragraph  10  of  the  "Supplemental  Amendment" 
and  that  the  court  proceed  to  try  the  issues  thus  made, 

REVERSED  AND  REMANDED  WITH  DIRECTIONS* 

HEBEL,  P«J.  AND  BURKE,  J,  CONCUR, 
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,   LOUISE  CRYSTAL  CHRISTOFFERSON, 


APPEAL  FROM 


GENERAL  MOTOR?  CORPORATION,  a 
corooration, 


MR,  JUSTICE  KILaY.  DELIVERED  THE  OPINION  OF  THE  COURT, 

This  is  an  action  for  damages  for  breaoh,  by  General 

■  • 

Motors  Corporation,  of  an  alleged "contract  duty"  to  decent  and 
plaintiff,  his  widow  and  administratrix  of  his  eetate,  and,  beneficiary 
under  a  group  insurance  policy  issued  by  the  Metropolitan  Life 
Insuranoe  Company  to  General  Motors,  The  action  was  dismissed  as 
to  Metropolitan,  and  from  a  Judgment  for  General  Motors,  plaintiff 
has  appealed. 

Decedent  Arthur  F,  Christofferson  was  employed  by  the 
Ge»n°ral  Motors  Corporation  in  1921  and  served  as  a  salesman  with 
its  Cadillac  Motor  Car  Division  in  Chicago  until  November  1,  1936, 
when  h°  was  promoted  to  Assistant  Sales  Manager,  In  1928  General 
Motors  entered  into  a  iroup  insurance  contract  with  Metropolitan 
under  which  General  Motors'  employees  could  avail  themselves  of 
insurance  benefits  by  apolying  therefor,  according  to  a  schedule 
based  on  th»lr  incom°  from  General  Motors,  Prior  to  March  16,  1937, 
decedent  was  owner  of  a  $2,000  group  insurance  polioy,  to  whioh 
he  was  entitled  as  a  salesman,  but  on  that  date,  pursuant  to  his 
promotion  and  his  application  for  the  increased  insuranoe,  a  §20,000 
group  insurance  polioy  issued  to  him*  Both  of  these  policies  carried 
a  "Conversion  Privilege"  clause  whioh  provided,  "In  case  of  termin- 
ation of  the  employment  of  the  employe*  for  any  reason  whatsoever", 
the  group  insurance  in  his  favor  would  cease,  but  if  he  applied 
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within  31  days  "after  suoh  termination",  he  was  entitled  to  obtain, 
on  payment  of  th°  reauired  premium,  an  individual  policy  equal  to, 
or  less  than,  his  group  polioy  at  his  option.  In  his  application 
for  those  two  policies  and  for  a  further  group  polioy,  hereinafter 
r-»forred  to,  decedent  authorized  General  Motors  to  deduet  his  cost 
of  the  insurance  ~aoh  month  from  his  pay.  The  larger  policy  was  in 
effect  in  May,  1937,  when  decedent  suffered  a  paralytic  stroke  and 
on  July  1,  1937,  when  he  was  informed  by  General  Motors  that  there- 
after he  would  no  longer  be  employed  as  assistant  sales  manager 
but  as  a  salesman.  H*  returned  to  his  place  of  employment  in  July, 
1937,  applied  for  a  #2,000  grpup  policy,  which  was  the  limit  for 
salesmen,  and  worked  on  and  off  as  a  salesman  thereafter,  until 
Maroh,  1938,  Though  frequently  requested  to  do  so,  decedent  failed 
to  surrender  the  ?20,000  policy  and  finally  refused  to  do  so  and, 
Deoember  27,  1937,  General  Motors  wrote  decedent  sending  him  the 
#2,000  policy  for  which  he  had  applied  in  July  1937,  and  advised  him 
that  it  superseded  the  larger  policy  which  deoedent  then  held.  The 
last  policy  issued  recited  on  its  face  that  it  was  for  22,000, 
effective  July  1,  1937,  and  voided  any  group  policy  theretofore  issued, 
It  appears  that  following  July  1,  1937,  deoedent  and  plaintiff 
discussed  with  an  agent  of  Metropolitan,  the  question  of  conversion, 
for  on  August  11,  1937  the  agent's  superior  directed  a  written 
inoulry  to  the  Home  Office  of  Metropolitan  with  respect  to  the  con- 
version privileges  on  the  ,20,000  policy,  and  on  August  31,  1937 
the  inquiry  was  answer-d  in  a  letter  which  advised  that  decedent's 
employment  had  only  be*n  changed,  not  terminated,  and  that  decedent 
was  not  entitled  to  convert  the  $20,000  group  policy  to  an  individual 
policy  of  equal  amount,  Maroh  25,  1938,  he  applied  for  disability 
benefits  under  this  polioy  -  th«re  were  no  such  benefits  under  the 
larger  polioy  -  and  received  $182  up  to  May  31,  1938,  at  the  rate 
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of  $14  per  we«k.   H«  died  July  28,  1938,  and  October  28,  1938, 

plaintiff  collected  #2,012  death  benefits  under  the  last  policy* 

Plaintiff's  position,  judged  from  the  pleading  on  which 
the  trial  was  had  and  a  colloquy  between  court  and  counsel  at  the 
time  of  th»  court's  decision  and  upon  notion  for  a  new  trial,  is 
that  decedent's  employment  was  terminated  July  1,  1937,  and  that 
because  General  Motors  was  decadent's  agent  in  deducting  premiums 
from  his  pay  and  knew  or  should  have  known,  that  he  was  mentally 
incompetent  on  July  1,  1937  and  thereafter,  ow*d  him  and  plaintiff  a 
duty  to  advise  him  or  her  in  du«  tin*  by  a  letter  or  otherwise 
of  his  conversion  ootlon,  and  to  help  them  gain  and  proteot  his 
conversion  right s^  It  is  for  breach  of  this  alleged  duty  that  this 
action  is  brought* 

The  essence  of  olaintiff's  contention  is  plainly  deoedent's 
mental  competence,  for  if  he  were  competent  on  July  1,  1937  and 
during  the  31  days  thereafter,  while  in  possession  of  two  group 
policies  each  containing  the  "Conversion  Privilege"  clause,  it  could 
not  be  seriously  contended  that  General  Motors^  assuming  for  this 
purpose  but  not  deolding  thst  it  was  his  agent,  was  obliged  to  con- 
strue the  clause  for  him,  since  he  oould  do  so  himself)  or  explain 
what  his  rights  were  thereunder  since  his  own  thinking  would  have 
been  sufficient  for  the  purpose;  or  to  discharge  him  in  order  to 
give  rise  to  a  conversion  right,  since  it  would  be  assumed  he  would 
have  understood  that  he  could  gain  the  right  by  resigning*  The 
trial  court  found  that  decedent's  mental  incapacity  to  deal  with 
this  transaction  was  not  proven;  that  ev«n  if  he  were  incompetent  on 
July  1,  1937,  he  recovered  sufficiently  in  ample  time  to  permit  him 
to  acquire  any  right  offerftd  under  the  conversion  privilege  clause. 
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.cmmons,  decedent1 6  brother-in-law,  said  that  when  decedent  talked  to 
General  Motors  July  1,  he  was  very  nervous,  incoherent  and  inarticulate 
and  that  at  limmons  wedding  July  10, .  he  was  quit*  good  "off  and  on" 
and  would  say  "I  cannot  articulate"*  Mrs,  i^amons  testified  that 
after  the  July  1  telephone  conversation,  decedent  seemed  unusually 
confused  and  was  "inarticulate  and  slow  and  halting  and  hesitant  in 
speech"  and  that  July  10  his  condition  was  not  improved,  A  physician 
who  had  treated  and  observed  decedent  gave  testimony  -  of,  and  an 
opinion  upon,  decedent1 s  inoompenteney  -  which  th*  court,  who  had 
observed  the  witness,  discredited  as  vague  and  not  too  reliable. 
Another  witness  testified  to  the  partial  paralysis  of  decadent 
following  the  stroke  and  that  his  speech  and  memory  were  poor  thereafter 
and  that  in  April  or  May  1938  decedent  could  not  grasp  the  witnesses* 
effort  to  purchase  a  car  from  him.  Against  this  evidence  was  the 
testimony  that  in  the  July  1  conversation  decadent  spoke  intelligently, 
and  his  speech  was  coherent;  that  he  was  taken  to  the  train  in 
Springfield  and  returned  alone  to  Chicago  where  hie  wife  met  himj  that 
in  the  period  between  his  return  to  work  in  July  and  the  cessation 
of  his  work  In  th»  Spring  of  1938,  sales  of  27  cars  wer°  credit *d  to 
hla  and  his  earnings  were  In  excess  of  $1,000,  and  that  he  worked  on 
and  off  during  that  period  as  a  salesman}  that  he  discussed  his 
insurance  or  conversion  privilege  clause  with  an  insurance  agent  in 
August  1937;  that  he  applied  for  th*  last  group  policy  in  July,  1937 
and  refused  to  deliver  up  th*  120,000  policy  in  December,  1937  and 
stated  that  after  his  death  the  law  would  take  its  course  upon  that 
policy;  that  in  November,  1937  he  went  to  a  fun°ral  service,  alone, 
on  th°  "el*yated".  In  considering  this  testimony,  it  is  important 
to  remember  that  decedent  was  partially  paralyzed  as  a  result  of  the 
stroke  h°  suffered  in  May,  and  that  the  question  was  as  to  his  mental 
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capacity,  We  believe  that  we  have  pointed  out  sufficient  con- 
flicting testimony  to  show  that  the  court  was  justified  in  Its 
conclusion  that  decedent  was  not  mentally  incompetent  on  July  1, 
1937  or  during  the  31  days  thereafter.  We  need  not  oonsider 
any  other  point  for  since  w°  confirm  the  court's  decision  on 
the  Question  of  decedent's  incompetency,  plaintiff's  other 
contentions  fall* 

The  Judgment  of  the  Municipal  Court  Is  hereby  affirmed* 

JUDGMENT  AFFIRMED* 


HEBEL,  P.J.  AND  BURKE,  J.  CONCUR, 
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WILUAM  SPAH0, Administrator  of 
the  Estatey&f  JULIA  SPARS,   Deceased, 
Plaintiff-Appellant, 
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Appeal  from 
Circuit  dourt 

DuPageVpunty 


AMELIA  WiSaTH  and  WILLIAM  »ERTH, / 
Def  en  dant  •Appellee'. 


Dove— P.  J.; 

This  Is  an  appeal  from  an  order  of  the  circuit  court 
of  DuPage  County  granting  a  motion  of  appellees  for  a  new  trial 
in  a  suit  against  them  by  the  administrator  of  the  estate  of 


Julia  Spars,  deceased,   on  two  alleged  promissory  notes.     The 
trial  was  by  a  jury,   resulting  in  a  verdict  against  appellees 
for  #10,850.00. 

Appellees  are  husband  and  wife,   Amelia  u/erth  being  a 
daughter  of  tne  decedent.     The  suit  is  predicated  upon  two 
alleged  notes,  not  produced  in  evidence,  wnioh  appellant 
claims  were  among  the  decedent's  papers  and  which  were  token 
by  decedent  In  September  1941  to  the  home  of  Amelia  worth, 
where  she  regained  until  her  death  on  November  2nd  of  that  year. 
One  of  tne  notes  is  alleged  to  be  for  $8200.00  dated  July  21, 
1934,  and  the  other  for  §600.00  dated  November  14,   1935,   each 


due  five  years  after  its  date,   payable  to  the  order  of  the 
decedent  and  executed  fcy  appellees.     Appellees  deny  that  either 
of  the  notes  ever  existed. 

The  decedent,  a  widow,   left  surviving  her  six  children, 
Including  appellant,  *?ho  is  administrator  of  her  estate,  Olga 
Baltes,  Selsa  Baltes,  Minnie  Russell,  Hattie  Seiffert,  and 
appellee,   Amelia  Verth.     Appellant  testified  that  he  was 
present  when  the  notes  were  executed  by  Mrs.  werth;  that  her 
husband's  name  was  on  the  notes  at  that  tine  and  that  he  was 
sitting  outside  in  his  oar;  that  the  witness  had  drawn  the  money 
for  his  mother  from  the  Peoples  Stock  X&rde  State  Bank  on  June 
9,  1931,  because  there  was  a  run  on  the  bank  snd  banks  were 
failing;   that  his  mother  thereafter  kept  the  money  amounting 
to  between  #15,000.00  and  118,000.00  in  a  pickle  4ar  under  the 
candy  counter;  that  he  saw  her  count  it  out  to  Mrs.  werth  on  each 
occasion;   that  shortly  after  his  mother's  death  he  -went  to  Mrs. 
Worth's  home  for  his  mother's  papers,    and  was  told  by  Mrs.     erth 
that  she  did  not   know  where  the  notes  and  her  mother's  will  were; 
that  on  November  16th,  1941,   accompanied  by  Mrs.   Russell  and  Mrs. 
Seiffert,   he  went  there  again,  at  whiou  time  Mrs.    tferth  said  that 
her  husband  had  taken  the  will  to  his  attorney  to  look  it  over; 
that  they  talked  about  the  $8700.00  and  Mrs.    -ierth  said  that  her 
husband  was  going  the  next  morning  to  see  about  getting  a  loan; 
that  she  also  said  she  owed  appellant  and  Hatti©  and  Minnie 
$2000.00  each,   and  that  If  he  told  Olga  and  3©lma  "we  will  get 
that  much  less;*  and  that  next  day   at  the  worth  store,  she  told 
him  and  Mrs.   Seiffert!     "Get  out  of  here,  I  don't  owe  you  any- 
thing.    Take  it  to  court,  you  have  nothing  to  show  for  it." 
Mrs.   Seiffert  corroborated  the  administrator  as  to   the  last  two 
conversations.     Mrs.   Russell  testified  that'  she  was  present  at 
the  conversation  on  November  16tth,  1941  and  that  In  response  to 
her  brother's  statement  that  he  bed  oome  to  see  how  much  money 
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was  left  after  the  funeral,   Mrs.   Vferth  said  she  had  not  figured 
It  up  yet,  and  that  that  was  all  the  witness  reraeAeredj   that 
she  heard  Mrs.    Selffert  testify  that  #ra.   Werth  said  she  owed 
them  #2000.00  each,   but  did  not  hear  her  say  th?.t  it  took  plao© 
on  November  16,  1941.     On  erase  examination,  appellant  first 
denied  that  he  demanded  §2000.00  from  Mrs.    <erth  for  himself  and 
a  like  amount  for  Mrs.  Selffert,  but  later  admitted  that  ha  made 
such  a  deraand.     Mrs.   wepth  denied  telling  appellant  that  her 
husband  had  taken  the  decedent's  will  to  a  lawyer  for  examination. 
She  testified  that  appellant  said  he  came  to  find  out  about  the 
estate  and  that  she  told  him  she  had  1645,00  which  her  aether 
had  given  her,  but  that  she  did  not  have  the  funeral  bill  and 
other  bills;  that  later  that  evening  he  called  her  by  telephone 
and  said  that  he  was  coming  the  next  day  for  the  £4000,00  and  that 
if  he  did  not  ^et  it  somebody  would  be  ahotj  and  that  the  next 
day  aS  the  store  after  a  wordy  altercation,  she  called  the 
police,   and  appellant  and  Mrs.   3eiffert  then  left. 

Appellees  denlod  signing  either  of  the  notes,   and  de- 
nied baln^  at  the  decedent*©  home  or  receiving  any  fiioney  from 
her  on  the  date  of  either  of  the  notes,   or  at  any  time  there-* 
abouts.     They  reside  at  weetaont,   and  the  decedent  lived  in 
Chicago.     Mr.   VJerth  is  in  the  hardware  business,  and  in  1931 
was  vie©  president  df  the  First  State  Bank  of  w©etmont.     Al- 
bert A.  Srachsaan,  cashier  of  the  feank  in  1931,   and  now  its 
vice  president  and  cashier,   testified  that  on  July  29,   1931, 
the  decedent  left  with  him  a  note  and  mortgage  for  ,13200.00  end 
a  check  for  $5000.00  on  the  First  State  Trust  and  Savings  Bank, 
Chicago,  which  was  credited  to  her  account,  and  that  on  the  same 
day,   at  the  request  of  Mrs.    '»'erth  and  the  decadent,   he  drew 
another  note  for  $8200.00  due  five  years  after  it 3  date,  payable 
to  bearer,  and  a  trust  deed  securing  the  same  to  the  Chicago 
Title  arid  T^uat  Company,  as  trustee,  both  of  w.aloh  were  executed 
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by  appellees;  that  he  delivered  both  of  tnem  to  the  decedent 
and  that  she  was  the  owner  thereof.     He  also  Identified  an 
extension  agreement  drawn  by  hi:u  ant*,  executed  by  appellees 
on  July  29,   1936,     The  #8200,00  note  and  the   extension 
agreement  are  marked  in  the  Oeraan  language  as  paid,  in  the 
hand-writing  of  the  decedent.     Some  of  the  coupon  interest 
notes  are  likewise  marked,   and  others  are  marked  paid  through 
the  weetaont  bank.     Mrs,  Worth  testified  thst  her  mother  gave 
her  the  $8200.00  note  as  a  gift.     Appellant  admitted  testifying 
in  the  probate  court  of  Cook  County,   on  October  28,   1942,   that 
"at  that  time  in  1934  and  1935*  appelteft  were  "already" 
Indebted  to  the  decedenf  in  the  amount  of  the  #8200,00  secured 
by  the  trust  deed. 

Over  appellees*   objection  Mrs.  Augusta  Hennlng,   a 
cousin  of  the  decedent,  was  permitted  to  testify  that   on  July 
6,  1941,  while  she  was  visiting  the  decedent  in  Chicago,  the 
decedent  told  her,  while  they  were  alone,  that   "she  had  a  will 
and  borrowed  Amelia  the  money  $8, 87B.00  and  that  she  was  on 
three  notes  and  paid  interest."     On  oroes-exaaination  she 
testified*      "One  note  was  for.  $8000.00,  the  second   $500.00 
and  the  third  $375.00.     Julia  Spars  did  not  tell  me  when  she 
loaned  this  money.     Julia  did  not  tell  me  what  kind  of  a  note 
she  had  as  security  for  these  loans."     In  his  argument  to   the 
Jury  appellant's  counsel  commented  extensively  upon  this  test* 
imony  and  its  favorable  aspect  to  appellant.     In  view  of  the  con- 
flict between  the  testimony  of  the  interested  parties,  it  is 
apparent  that  the  testimony  of  Mrs.  Hennlng  and  the  impressive 
argument  of  counsel  for  appellant  concerning  tt ,  may  well  have 
been   the  deoldin^  factor  with  the  jury. 

Such  testimony  as  to  alleged  statements  of  a  decedent 
is  self  serving  and  Inadmissible.      (Oswald  v.  Nehls,   233  111. 
438,   444;     Dean  v.  Dean  286  111.  23,   28),   and  is  incompetent 
as  hearsay.      (Patterson  v.  Patterson,   251  111,  153,   165), 
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Appellees  did  not  waive  the  right  to  question  the  competency 
of  such  testimony  by  producing  another  witness  wno  testified 
that  on  a  different  occasion  the  decedent  told  her  she  had  very 
little  money  left  by  the  tiae  sh©  had  h&r  doctor  bills  and 
funeral  expenses  pald^that  sh©  had  a  house  and  lot  in  Ohio  ago 
that  4ft  was  supposed  to  be  divided^with  her  money,  between  her 
children.     Authorities  cited  by  appellant  to  the  affect  that 
where  a  party  objects  to  a  particular  conversation  but  later 
offered  teatlsaony  concerning  the  sot®  conversation  have  no 
application  here. 

Appellant's  data  that  gifts  from  a  parent  to  a  child 
will  be  carefully  scrutinized,   and  that  the  testimony  does  not 
establish  such  a  gift  in  this  case  by  clear  and  convincing 
evidence  has  nothing  to  do  with  the  issues  made  by   the  plead*. 
lags. 

Tne  trial  oourt  granted  the  motion  for  a  new  trial 
because  of  the   incompetency  of  the  testimony  of  Mrs.    Henning 
and  its  employ  aient  in  she  argument  of  appellant's  counsel  to 
the  Jury,     fne  order  granting  the  motion  was  correct,   and  that 
order  is  affirmed* 

Order  affirmed. 
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waiter  Fitch,  a  minort/6y  his 
next  friend,  ^B«^lah  Fitch, 

^*">djkppe  II  ant , 


V.  #  ^,"l*»*., 

m 
Charles  W.   Tjppompson,    as  Trustee 

of  the  Ghiojfgo  and  North  Western 

Railway  Company,    a  corporation, 

and  Sam  .pith, 


Appeal  from 
Circuit  Court  of 
T*****^  Winnebago  C  ounty 


Appellees. 


Dove,  P.  J.:  O  O  O  T  /I         I 

Appellant  sued  appellees  in  the  circuit  court  of 
Winnebago  County  to  recover  damages  for  injuries  received 
in  a  collision  between  one  of  the  trustee' a  passenger  trains 
and  a  truck ^driven  by  appellant.  The  defendant  3am  Smith 
was  the  engineer  on  the  locomotive  of  the  train.  The  issues 
made  by  the  pleadings  were  submitted  to  a  jury  and  at  the  close 
of  the  testimony  each  of  the  defendants  filed  a  motion  for  a 
directed  verdict,  the  ruling  upon  which  was  reserved.  The  jury 
returned  a  verdict  against  the  trustee  for  |7500.00,  and  finding 
the  defendant,  Sam  Smith,  not  guilty.  The  trustee  filed  a 
motion  for  a  new  trial.  Conformably  to  the  provisions  of  section 
68  of  the  Civil  Practice  act,  (111.  Rev.  Stat.  1943,  Ghap.  110, 
par.  192),  the  court  granted  the  motions  for  a  directed  verdict 
and  for  Judgment  notwithstanding  the  verdict  and  entered  Judgment 
for  the  trustee  notwithstanding  the  verdict.  Pursuant  to  Rule 
22  of  the  Supreme  Court,  (111.  Rev.  Stat.  1943,  chap.  116,  par. 
259.22)  the  court  also  granted  the  motion  for  a  new  trial,  which 
latter  action  Is  ineffective  unless  the  granting  of  the  motion 
for  judgment  notwithstanding  the  verdict  is  reversed.  Therefore 
the  initial  question  is  whether  the  court  correctly  granted 
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the  motion  for  Jud|aent  notwithstanding  the  verdict.     This 
necessitates  an  examination  of  the  testimony. 

The  accident  occurred  on  January  20,   1942,   about  11:30 
A.  M.   at  the  village  of  Roscoe,  where  the  railroad,   running 
north  and  south,   crosses  a  gravel  surface  highway  known  as  the 
"Elevator  Road",   at  approximately  right  angles.     A  switch  track 
Joins  the  main  track  at  a  point  about  200  feet  south  of  the  high- 
way and  extends  northerly  and  about  10  feet  west  of  the  main  track 
across  the  highway  to  servioe  the  lumber  and  coal   sheds  of  a 
lumber  company  adjacent  to  the  west  side  of  the  railroad  right 
of  way  and  north  of  the  highway.     On  the  south  side  of  the  road 
there  is  another  lumber  shed,   the  east  end  of  which  is  about  50 
feet  west  of  the  main  track  of  the  railroad.     On  the  west  side  of 
the  railroad  and  the  south  side  of  the  highway,   there  is  a 
standard  circular  railroad  crossing  sign  about   300  feet  west  of 
the  main  track,   and  on  the  same  Bide  of  the  county  road  about 
20  or  30  feet  west  of  the  track  is  a  large  rectangular   "look 
out  for  the  cars"  sign,   on  the  post  of  which  there  is   also  a 
semi-circular  stop  sign.     In  the  southeast  quadrant  of  the  inter- 
section there  is  an  automatic  crossing  bell,   and  a   standard  cross- 
buck  warning  sign  in  the  northeast  quadrant  of  the  intersection. 

The  day  was  cool,  clear  and  bright,   and  it  was  not 
freezing.     The  train  was  a  passenger  train  known  as  the    "¥iklngH, 
traveling  on  time  on  a  regularly  scheduled  run,   and  approached 
the  crossing  from  the  south  at  a  speed  of  sixty  to   seventy 
miles  per  hour,   as  appellant,   driving  an  open  bodied  truck,   ac- 
companied by  his  father,   came  from  the  west  on  the  road,   and 
stalled  on  the  crossing. 

Appellant  testified  that  he  did  not  remember  the  acci- 
dent  and  that  prior  t  ere to  his  health  was  perfect;  that  he  had 
crossed  the  crossing  a  dozen  times  and  had  crossed  it  five  times 
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tt  recently",  vrlthin  a  period  of   several  days.     The  only  other 
occurrenoe     witness  for  appellant  was   FJdward  Thomas,   who  testi- 
fied that  as  he  was  driving  his  oar  south  from  an  intersecting 
lane  onto  the  Elevator  Road  enroute  to  the  lumber  yard,  he 
first  noticed  the  train  when  he  was  about  120  to    150  feet 
from  the  railroad  traok;  that   after  he  turned  onto  the  Elevator 
Road  he  saw  appellant's  truck  approaching  from  a  point  about 
170  to  180  feet  west  of  the  main  track;   that  he,   the  witness, 
stopped  his  car  about   23  feet  east  of  the  railroad  track;   that 
the  crossing  was  level,   but   the  road  declines  slightly     on  the 
east  side  of  the  track  and  there  were  some  deep  holes  in  the 
highway  tracks  west  of  the  railroad  where  oars  continually 
bounced;  that  some  distanoe  back  from  the  crossing  appellant's 
truck  was  traveling  at  not   to   exceed  10  to  15  miles  per-  hour, 
slowing  down  to  about  4  miles  per  hour  when  it  passed  the 
offices  of  the  elevator  company  about  70  feet  back  west  of  the 
crossing,   and  that  by  the  time  it  reaohed  a  point  opposite  the 
east  end  of  the  lumber  shed  on  the  south  side  of  the  highway 
it  had  slowed  down  to  about  one  mile  per  hour,   and  when  it  got 
into  the  open  space  east  of  the  lumber  shed  it  was   just  barely 
moving;   that   it  made  a  little   Juap  when  the  front  end  went   into 
a  hole  between  the  tracks,  but   it  did  not  lurch  ahead,   and  Just 
kept  easing  onto  the  track;   and  that  after  it  got   onto  the 
track  the  wheels  spun,   throwing  dirt  across  where  the  witness 
had  stopped.     On  direct  examination  he  testified  that  when  the 
truck  came   onto   the  railroad  track  the  locomotive  was    "a  good 
half  mile"  from  the  Intersection,  running  about  60  to  70  miles 
per  hour.     On  cross-examination  he  testified  that  when  he,   the 
witness,   stopped  for  the  crossing  the  train  was   a  little  more 
than  half  a  mile  up  the  traok  and  that   at  that  time  the  truck 
was  100  feet  west  of  the  track.     He  further  testified  that 
there  was  no  bell  ringing  when  he  oame  to   a  stop,   and  that  no 
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whistle  was  blown  and  no  bell  was  rung  on  the  train  before 
the  collision,  and  that  he  sew  no  evidence  of  brakes  on  the 
train  being  applied;  that  when  the  train  stopped,  the  loco- 
motive was  a  half  mile  north  of  the  crossing j  that  he  was 
near  the  automatlo  signal  when  the  train  backed  up  across 
She  crossing,  at  which  time  the  orossing  bell  was  not  ringing, 
and  that  he  saw  men  working  on  it  later  in  the  day. 

Six  witnesses,  for  appellees,  including  the  engineer 
and  firemen,  testified  the  train  whistled  for  the  crossing, 
and  the  latter  two  witnesses  testified  the  bell  had  been  ring- 
ing continuously  ever  since  they  left  Harvard.  An  employee 
of  the  lumber  company  testified  the  crossing  bell  was  ringing 
when  a  oar  was  spotted  at  about  9:30  A.  M.  that  day-  The 
post  master  and  the  manger  of  the  lumber  company  each  testi- 
fied they  saw  the  train  before  the  accident,  heard  it  whistle 
and  that  the  crossing  bell  was  ringing.  Another  employee  of 
the  lumber  company  testified  that  he  was  on  the  north  side  of 
the  highway,  saw  the  train  ooming,  heard  it  whistle  and  saw 
the  truck  coming  approximately  60  or  70  feet  back  from  the 
track;  that  appellant  was  looking  to  the  north,  and  the  wit- 
ness ran  out  and  alongside  the  truck  ten  or  fifteen  feet,  wav- 
ing his  arms  and  hollering  trying  to  get  the  truck  to  stop, 
while  it  was  35  or  40  feet  back  from  the  track;  that  the  truck 
kept  slowing  down  and.  "shifted  or  something  and  it  pulled  it 
right  onto  the  main  track  and  it  was  hit  in  30  seconds";  that 
when  he  first  attempted  to  signal  the  truck  the  train  was  500 
feet  away,  and  was  80  to  100  feet  away  when  the  truck  went 
onto  the  track. 

It  is  elementary  tna.t  cases  like  this  involve  not  only 
the  question  of  negligence  upon  the  part  of  the  defendant,  but 
also  the  question  of  due  care  upon  the  part  of  the  plaintiff. 
Under  the  heading  "Points  and  Authorities"  in  his  brief,  -appell* 
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ant  cites  Ohieago  reralnal  Transfer  Hailroad  2o.  v.  Sohinel- 
ling,  197  111.  619,   as  holding  that  the  question  of  due  care 
cannot  lw»  raited  as  a  matter  of  law  by  the  defendant  when  it 
secured  an  instruction  submitting  the  question  to  the  Jury 
as  a  question  of  fact.     The  point  is  not   argued,  no  such  in- 
struction in  this  case  is  pointed  out  by  appellant,  and  the 
abstract  does  not  contain  the  instructions.     3y  the  point 
not  being  argued,  we  consider  it  as  abandoned,  and  furthermore, 
we  will  not  search  the  record  6c  find  some  ground  for  reversal. 

A  action  for  Judgment  notwithstanding  the  verdiot  pre- 
sents the  saiae  question  as  a  mo ti oh  for  a  directed  verdict. 
The  question  presented  by  either  action  is  Aether  there  is 
any  evidence  fairly  tending  to  prove  the  cause  of  action  or 
fact  affirmed.     The  court,  on  such  motion  does  not  weigh     the 
evidence  or  consider  its  preponderance.     The  test  of  the  exist- 
ence of  appellant's  right  to  have  the  cause  submitted  to  the 
jury  is  whether  there  is  evidence  in  the  record  which,,  with 
all  its  reasonable  inferences,  taken  in  the  aspect  most  favor- 
able to  him,  may  be  said  to  be  sufficient   in  law  to  support 
the  cause  of  action.     Under  thla  rule,  if  the  trial  Judge,  who 
heard  the  teetiTOny,  was  convinced  that  a  verdict  for  appellant 
aiust  necessarily  be  set  aside  because  the  evidence!   with  all  its 
reasonable  Inferences  and  intendment s,  does  not  support  the 
verdiat,  it  then  becaae  the  duty  of  the  court  to  withdraw  the 
issues  froa  the  jury  sad  enter  a  finding.     (Knudson  v.  Knudson, 
362  111.  492,   494,  and  oases  oitad. )     The  above  rule  has  been 
stated  in  varying  language  by  the  courts  of  this  State,   but  as 
pointed  out  in  Libby,  MoNtill  and  hlbby  v.  Cock,   222  111.   206, 
211,  quoting  numerous  different  expressions  of  the  rule,  they 
all  bear  precisely  the  same  meaning. 


In  Jaoobson  v.  Cumraings,  318  111.  App.  464,  467,  in 
announcing  the  rule,  the  court  said  that  explanatory,  con- 
flicting or  contradictory  evidence  must  be  excluded  frora  con- 
sideration. This  expression  is  relied  upon  by  appellant  as 
meaning  that  the  testimony  of  the  witness  Thomas,  on  direct 
examination  to  the  effect  that  when  the  Fitch  truck  first 
came  on  the  railroad  tracks  the  train  was  half  a  mile  away,  is 
the  only  part  of  hie  testimony  that  could  be  considered  by  the 
trial  court  In  passing  upon  the  motion  for  judgment  notwith- 
standing the  verdict,  excluding  his  later  conflicting  testimony 
on  this  point.  In  the  case  cited  there  was  no  conflict  in  the 
testimony  for  the  plaintiff;  and  the  expression  used  does  not 
mean  and  was  not  intended  to  mean  that  where  a  witness  con- 
tradicts himself  on  a  material  point,  that  the  court  must  con- 
sider only  that  pert  of  his  testimony  on  that  point  which  favors 
the  party  for  whom  he  testified.   Such  m   interpretation  of  the 
rule  would  abrogate  the  long  established  rule  for  considering 
the  credibility  of  a  witness,  and  the  expression  used  by  the 
court  in  that  case  obviously  refers  to  a  consideration  of  all 
the  evidence,  and  does  not  support  appellant's  contention. 

Evidence  sufficient  to  defeat  a  motion  for  a  directed 
verdict  must  be  evidence  upon  which  the  Jury  could,  without 
acting  unreasonable,  in  the  eye  of  the  law,  decide. in  favor  of 
the  party  so  having  the  affirmative.   (Proven&ano  v.  Illinois 
Central  Railroad  Co.,  357  111.  192,  197;  American  National  Bank 
v.  Woolard,  342  111.  148.) 

In  the  absence  of  willful  or  wanton  conduct  on  the  palrt 
of  the  defendant,  the  plaintiff  cannot  recover  in  an  action  for 
personal  injuries  unless  it  appears  that  he  was  in  the  exercise 
of  ordinary  oare  for  his  safety,  and  in  such  case  it  is  the  duty 
of  the  court  to  direct  a  verdict  for  the  defendant  if  there  is 
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no  evidence  tending  to  show  affirmatively  that  the  plaintiff 
was  exeralaing  due  ©are  or  tc   raise  a  reasonable  inference 
of  suoh  care.     A  party  has  no  right   to  knowingly  expose  hiBu. 
self  to  danger  and  then  recover  damages  for  .an  injury  which 
he  might  have  avoided  by  the  use  of  reasonable  precaution. 
Although  it  ii  true  that  the   question  of  contributory  negli- 
gence is   ordinarily  a  question  for  the  jury,  yet,   when  there 
is  no  conflict  In  the  evidence,   and  the  court  can  clearly  see 
that  the  Injury  was  the  result  of  the  negligence  of  the  party 
injured,   it  should  not  hesitate  to  instruct  the    jury  to  re- 
turn a  verdict  for  the  defendant.      (Illinois  Central  Railroad 
Co.  v  Oswald,    338  111.    270,    274,    275;   Wilson  v.    Illinois 
Central  Railroad  Co.,   210  111.   603;   Beidler  v.    Branshaw,   200 
111.   425.) 

In  this   case  there  is  no  testimony  which  tends  to   show 
that  appellant  looked  towards  the  south  as  he  approaohed  the 
railroad,   and  there  is  no  conflict  in  the  testimony,  except 
the  conflicting  statements  of  appellant's  own  witness,   Thomas, 
which  the  court  had  a  right   to  consider  in  passing  upon  the 
credibility  and  probative  foroe  of  his   testimony.     It  is  clear 
that  from  a  point  fifty  feet  west  of  the  railroad  oiiere  was 
nothing  to  obstruct  appellant's  view  of  the  track  for  at  least 
a  half  mile  south  of  the  crossing,   and  that  if  he  had  looked 
toward  the   south  at  any  time  after  he  passed  the   east  end  of 
the  lumber  shed  on  the  south  side  of  the  road,   he  could  have 
seen  the  train  in  time  to  have  stopped  his  truck  before  it  went 
onto  the  railroad  track.     He  was  travelling  at)  about    only  one 
mile  an  hour,    and  whether  the  train  was  a  half   mile  away   or 
only  a  few  yards,   his  opportunity  to   stop  was  the  same.     The 
duty  resting  upon  one  who  crosses  a  railroad  track  is  not  only 
to  listen  but  to  look,  and  the  fact,   if  it  be  a  fact,   that  no 
bell  was  rung  or  whistle  blown,  would  not  excuse  him  from  using 
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due  care  to  look  In  the  direction  from  wiilch   a  train  might  be 
coming,   and  in  this  case  it   is  clear  that  had  he  done  so,   the 
accident  would  not  have  occurred.      ((Jreenwald  v.   Baltimore 
and  Ohio  Railroad  Co.,    332  111.   627,    633.)     That  case  is   exactly 
in  point  here.     Furthermore,   it  is   also  apparent   that  if,   as 
Kr.   Thomas  first  testified,   the  train  was  a  half  mile  away 
when  appellant's  truck  stalled  on  tne  railroad  track,   he  had 
ample  time  to  leave  tne  truok  and  reacn  a  place  of  safety 
before  it  was  struok  by  tne  train,     without  taking  into  account 
any  of  the  testimony  for  appellees,   the  testimony  on  the  part 
of  appellant,   with  all  inferences  to  be  drawn  therefrom,    taken 
in  the  aspect  most  favorable  to  him,   not  only  fails  to  show 
ordinary  care  on  his   part,    but  affirmatively  discloses  his 
contributory  rjegligence.     The  judgment  of  the  trial  court  must 
therefore  be  affirmed. 


Judgment   affirmed. 
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9  THE  APPELLAI^"  COURT  OP  ILLINOIS 


PATRICK  EEKHEBRY,  TRUSTEE 
under  the  Last  Will  and 
Testament  of  Mary  Fitzgerald, 
deceased,  CATHOLIC  BISHOP  0? 
CHICAGO,  and  REVEREND  FATHER 
J.  P.  HALLIGAN,  Pastor  of  St. 
Patrick's  Catholic  Church  of 
Lemont,  Illinois, 

APPELLEES . 


ROT  IT 


COURT  OF  WILL  COUNTY. 


HUFFMAN,  J. 

H5ary  P"itzgerald  died  testate.   By  her  will  she 
created  a  trust  in  favor  of  Margaret  Fitzgerald.  The 
trust  provision  of  the  will  is  as  follows: 
"CREATION  OF  TRUST. 

I  give,  devise  and  bequeath  all  the  rest,  remainder 
and  residue  of  my  estate,  real,  personal,  and  mixed,  of 
every  kind,  nature  and  wheresoever  situated,  and  parti- 
cularly my  farm  consisting  of  one  hundred  and  twenty 
(120)  acres  of  land,  with  all  improvements  thereon, 


. 


I 


located  in  the  Township  of  DuPage,  County  of  Will,  and 
State  of  Illinois,  to  Michael  J.  Ray,  of  the  Village  of 
Lemont,  Cook  County,  Illinois,  as  trustee  to  have  and  to 
hold  the  same  upon  the  trusts  and  for  the  uses  and  pur- 
poses hereinafter  expressed,  that  is  to  say:   that  he, 
my  said  trustee,  shall  collect  all  rents  due  from  the 
tenant  or  occupant  of  my  one  hundred  and  twenty  (120) 
acre  farm  under  and  according  to  the  terms  of  any  exist- 
ing lease  thereon  which  may  be  in  force  at  the  time  of 
my  decease,  and  from  such  rents  or  income  from  said  trust 
estate  shall  first  pay  all  taxes  and  expenses  of  this  trust, 
including  insurance  premiums,  care  and  maintenance  of  said 
trust  estate  and  all  reasonable  compensation  of  my  said 
trustee.   The  balance  of  said  rents  or  income  shall  be  paid 
by  my  trustee  to  Margaret  Fitzgerald,  hereinbefore  mentioned 
as  devisee  and  legatee,  the  said  income  to  be  paid  in  semi- 
annual installments  on  or  about  the  first  day  of  June  and 
December  in  each  year,  the  first  of  said  payments  to  be 
paid  to  her,  the  said  Margaret  Fitzgerald,  within  one  year 
from  the  date  of  my  decease.   If  the  tenancy  of  said  farm 
should  cease  to  operate  by  reason  of  default  in  payment  of 
rent  by  the  tenant,  or  his  representative  in  possession  of 
said  farm,  or  for  any  other  reason  on  the  part  of  said  tenant, 
then  and  in  that  event  I  order  and  instruct  my  trustee  to 
cause  to  be  instituted  forthwith  legal  proceedings  for  the 
recovery  and  possession  of  the  said  one  hundred  and  twenty 
acre  (120)  farm;  that  in  the  event  of  possession  obtained 
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as  aforesaid,  or  possession  obtained  "by  reason  of  the  ex- 
piration of  any  lease  on  said  farm,  I  order  and  instruct 
my  trustee  to  sell  the  said  one  hundred  and  twenty  acre 
farm  at  a  price  to  be  regulated  by  the  then  prevailing 
price  for  similar  land,  similarly  improved,  in  the  immediate 
surrounding  vicinity.   This  sale  shall  be  made  for  a  cash 
price  only  and  shall  take  place  as  soon  after  my  death  as 
conveniently  may  be. 

The  proceeds  from  the  aforesaid  sale  of  my  said  one 
hundred  and  twenty  (120)  acre  farm,  after  deducting  all 
necessary  costs  and  expenses,  shall  be  invested  in  interest 
bearing  securities,  with  the  approval  of  the  Judge  of  the 
Probate  Court  of  Cook  County,  State  of  Illinois,  and  my 
said  trustee  shall  pay  in  semi-annual  payments  the  interest 
from  the  principal  sum  thus  invested  (or  cause)  same  to  be 
paid)  to  Margaret  Fitzgerald,  hereinbefore  mentioned  as 
legatee  and  devisee,  for  her  support  and  maintenance,  and 
the  said  payments  shall  continue  as  provided  during  the 
natural  life  of  the  said  Margaret  Fitzgerald. 

In  the  event  that  the  net  income  from  my  said  trust 
estate  is,  at  any  time  or  times,  in  the  opinion  of  my  trustee, 
insufficient  for  the  support,  maintenance,  (physical  or  other- 
wise) and  welfare  of  the  said  Margaret  Fitzgerald,  herein- 
before mentioned  as  legatee  and  devisee,  my  trustee  may  from 
time  to  time,  pay  out  such  sum  or  sums  from  the  principal 
of  said  trust  estate,  as  may  in  his  sole  discretion,  be 
necessary  for  that  purpose.   This  provision  is  to  apply 
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also  to  the  cost  of  funeral  and  burial  expenses  attendant 
upon  the  death  of  the  said  Margaret  Fitzgerald. 

As  soon  after  my  death  as  conveniently  may  be,  I 
order  and  instruct  my  trustee  to  sell  my  said  farm,  for 
cash  only,  at  a  price  to  be  determined  by  him,  which  said 
price  shall  be  no  less  than  the  then  prevailing  price  of 
similar  property  in  the  immediate  surrounding  vicinity 
and  to  pay  forthwith  from  the  proceeds  of  said  sale  the 
several  cash  bequests  to  the  respective  legatees  herein- 
before made  in  my  last  will  and  Testament. 
TERMINATION  OP  TRUST. 

Upon  the  death  of  the  said  Margaret  Fitzgerald,  herein- 
before mentioned  as  legatee  and  devisee,  the  trust  herein 
and  hereby  created  shall  cease  and  determine  and  my  trustee 
shall  thereupon  devide  the  entire  corpus  of  the  trust  estate 
then  In  his  hands,  together  with  all  undistributed  Income, 
less  a  reasonable  compensation,  costs  and  expenses  of  my 
said  trustee,  into  two  equal  parts,  or  as  nearly  equal  as 
may  be,  and  shall  thereupon  transfer,  pay  over,  deliver  and 
convey  each  of  said  parts  as  follows:   One  Part  to  the  Catholic 
Bishop  of  Chicago,  located  in  the  City  of  Chicago,  State  of 
Illinois,  to  be  used  by  him  in  his  sole  discretion,  for  the  edu- 
cation and  preparation  of  young  men  for  the  Roman  Catholic 
Priesthood,  and  one  part  (the  remaining  part)  the  Pastor  of 
St.  Patrick's  Catholic  Church,  of  Lemont,  Cook  County,  Illinois, 
to  be  used  by  him  in  his  sole  discretion,  for  the  benefit  of 
said  church. 
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In  Testimony  'fttiereof ,  I  have  aet  my  hand  to  this  my 
last  Will  and  Testament  (including  trust  estate)  consist- 
ing of  five  (5)  pages,  to  the  first  four  of  which  I  have 
signed  my  name  and  to  this  the  last  and  fifth  page  1  have 
signed  my  name  and  affixed  my  seal  this  25rd  day  of  November, 
A.  I).  1923, 

MRS.  MARY  FITZGERALD 
(SEAL)  " 

The  testatrix  died  June  15,  1925,  The  trustee  named 
in  the  will  predeceased  the  testatrix.  Appellee  Patrick  J. 
Hennetory,  succeeded  the  named  trustee,  under  order  of  the 
circuit  court  of  Cook  county. 

Appellant  brought  this  suit  in  equity  to  recover  against 
the  trust  estate  for  services  performed  on  behalf  of  said 
estate  at  the  instance  of  the  trustee.  Appellees  filed 
motions  to  dismiss  the  complaint  for  want  of  equity,  Motions 
to  dismiss  were  granted.  Appellant  elected  to  stand  by  the 
pleadings,  whereupon  the  complaint  was  dismissed  for  want  of 
equity. 

The  complaint  charged  that  Mary  Fitzgerald  died  testate, 
a  resident  of  Cook  county,  Illinois,  on  June  15,  1925?  that 
her  last  will  and  testament  was  admitted  to  probate  in  said 
county;  that  pursuant  to  order  of  the  circuit  court  of  Cook 
county,  appellee,  Patrick  Eennebry,  was  appointed  trustee 
to  carry  out  the  trust  established  by  the  testatrix;  that 
such  appointment  was  because  the  trustee  named  by  the  testa- 
trix In  her  will  predeceased  said  testatrix;  that  letters 
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testamentary  were  also  issued  to  appellee  Hennebry  by  the 
probate  court  of  Cook  county;  that  appellee  Hermebry  took 
possession  of  the  assets  of  the  estate  of  the  decedent, 
and  proceeded  to  carry  out  the  provisions  of  her  will, 
and  of  the  trust  created  therein,  and  to  provide  for  the 
care,  support  and  maintenance  of  Margaret  Fitzgerald,  the 
cestui,  as  provided  for  in  said  will;  that  appellee  Hennebry 
was  also  appointed  conservator  of  the  estate  of  Margaret 
Fitzgerald,  the  cestui,  who  was  a  feeble-minded  person;  that 
as  such  conservator  and  as  trustee  under  the  will  of  the 
decedent,  it  became  his  duty  to  provide  for  the  necessary 
care,  maintenance  and  support  of  the  cestui;  that  he  entered 
into  a  contract  with  appellant  for  the  furnishing  of  the 
necessary  board,  maintenance,  support  and  care  for  said  cestui 
at  an  agreed  price  for  such  services  of  one  dollar  per  day; 
that  it  was  agreed  between  the  parties  the  appellant  would  be 
compensated  for  such  services  from  the  trust  estate  created 
by  the  will  of  Mary  Fitzgerald;  that  pursuant  to  such  contract 
and  agreement,  appellant  entered  upon  the  duties  thereby 
devolving  upon  her  and  commenced  to  perform  such  services 
by  furnishing  board,  maintenance  and  support  for  the  cestui 
on  June  29,  1925;  that  on  said  date  appellant  took  the  said 
Margaret  Fitzgerald  into  her  home,  situated  in  Will  county, 
and  continued  to  furnish  her  board,  maintenance  and  support 
and  to  care  for  and  look  after  her  in  the  residence  of  appell- 
ant, continuously  from  the  said  29th  day  of  June,  1925,  until 
October  10,  1942,  when  Margaret  Fitzgerald  died;  that  appell- 
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ant  furnished  board,  maintenance,  support  and  care  in 
accordance  with  the  agreement  and  contract  between  her 
and  appellee  Hennebry,  made  subsequent  to  his  appointment 
as  trustee  under  the  will  of  Mary  Fitzgerald;  that  the 
trustee  ratified  and  approved  the  agreement  and  made  pay- 
ments thereunder  to  appellant;  that  the  agreement  oetween 
appellant  and  appellee  trustee  was  reduced  to  writing. 
(a  copy  of  which  is  attached  to  the  complaint) 

The  complaint  further  alleges  that  after  allowing 
credit  for  the  payments  made  by  the  trustee  to  appellant 
under  their  contract,  there  still  remained  due  and  unpaid 
to  appellant,  on  October  10,  1942,  the  sum  of  #2841.25; 
that  appellant  had  made  numerous  demands  upon  the  trustee 
for  payment  of  such  balance,  but  that  he  had  not  paid  same; 
that  the  services  rendered  by  appellant  were  performed  and 
the  obligation  and  agreement  to  pay  therefor  reasonably 
Incurred  in  the  proper  administration  of  the  trust  created 
by  the  will  of  the  testatrix;  that  testatrix  died  seized 
of  a  farm  of  one  hundred  twenty  acres,  in  Will  county, 
which  was  devised  to  the  trustee  in  trust  with  provision 
that  from  the  rents  and  income  he  should  pay  the  taxes  and 
expenses  of  the  trust,  and  any  remaining  balance  he  should 
pay  to  the  cestui;  that  upon  termination  of  the  tenancy  of 
said  farm,  the  trustee  was  instructed  to  sell  same  and  invest 
the  proceeds,  and  to  pay  the  interest  therefrom  to  the  cestui 
for  her  support  and  maintenance  during  her  lifetime;  that  it 
was  further  provided  by  the  testatrix  in  her  will,  that  in 
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the  event  the  net  income  from  the  trust  estate  at  any  time, 
in  the  opinion  of  the  trustee,  should  be  insufficient  for 
the  support  and  maintenance  (physical  or  otherwise)  and 
welfare  of  the  cestui,  then  the  trustee  might  pay  out  such 
sum  or  sums  from  the  principal  of  the  trust  as  in  his  dis- 
cretion should  be  necessary. 

The  complaint  further  alleges  that  by  the  will  of  the 
testatrix,  the  trust  therein  created  should  cease  upon  the 
death  of  Margaret  Fitzgerald,  the  cestui,  and  that  upon  her 
death,  the  trustee  should  proceed  to  divide  the  corpus  of 
the  trust  estate  then  in  his  hands,  together  with  any  undis- 
tributed income,  into  two  equal  parts,  one  of  which  should 
go  to  the  Catholic  bishop  of  Chicago,  and  the  other  to  the 
Pastor  of  St.  Patrick's  Catholic  Church  of  Lemont,  in  Cook 
county.   It  is  alleged  the  trustee  is  insolvent;  and  that 
there  is  not  sufficient  cash  or  assets  in  his  possession 
as  trustee  to  pay  plaintiff's  claim.   Appellant  avers  the 
claim  is  a  valid  charge  against  the  trust  estate  created  by 
the  testatrix,  and  that  it  will  be  necessary  to  sell  the  real 
estate  for  the  purpose  of  paying  such  claim  and  making  dis- 
tribution of  the  trust  estate  according  to  the  terms  of  the 
will.  Appellant  alleges  that  she  should  be  entitled  in  equity, 
to  a  lien  upon  the  real  estate  described,  for  the  payment  of 
her  claim,  that  the  said  farm  should  be  sold  and  her  claim 
satisfied.  Appropriate  prayer  for  relief  concludes  the 
complaint. 

In  order  that  the  reasons  for  the  conclusions  reached 
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herein  may  appear,  a  somewhat  extended  opinion  is  necessary. 
Also,  in  the  consideration  of  this  appeal,  the  allegations 
of  the  complaint  are  accepted  as  true. 

Appellees  urge  that  the  terms  of  the  will  did  not 
authorize  the  contract  in  question  nor  the  incurring  of 
the  indebtedness  thereunder.  They  support  their  position 
with  reference  to  such  cases  as  Stephen  v.  Collison,  274 
111.  389 ;  Wall  v.  Schmidt,  307  111.  331;  Kerner  v.  George, 
321  111.  App.  150 j  Sheets  v.  Security  First  Mortg.  Co.,  293 
111.  App.  222;  O'Connell  v.  Horwich,  284  111.  App.  554 j 
Austin  v.  Parker,  317  111.  348,  and  Martin  v.  Rockford 
Trust  Co.,  281  111.  App.  441.  The  rules  announced  in  the 
foregoing  cases  are  in  general  application  throughout  the 
various  jurisdictions. 

Appellant  urges  that  since  the  purpose  and  object  t>£ 
the  trust  was  to  provide  for  the  care,  maintenance  and  welfare 
of  Margaret  Fitzgerald,  that  in  furnishing  such  care,  mainten- 
ance and  support,  she  was  performing  services  anticipated  by 
the  trust  Instrument,  and  for  which  the  same  was  created.  She 
therefore  takes  the  position  that  the  trustee  had  power  under 
the  terms  of  the  will  and  of  the  trust,  to  incur  the  expenditures 
involved;  that  the  estate  was  bound  by  the  act  of  the  trustee; 
and  that  she  should  not  be  denied  her  remedy. 

This  is  a  testamentary  trust.  Frequently  the  subject  of 
such  trusts  come  under  consideration  of  the  courts.   We  are 
of  the  opinion  It  will  generally  be  found  that  the  determining 
factor  in  such  cases  is  the  Intention  of  the  testator  as  dis- 
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closed  by  the  words  used  in  the  instrument  to  be  construed. 
The  beneficiary  of  this  trust  was  a  feeble-minded  person, 
and  therefore  unable  to  look  after  herself.   It  appears 
from  the  complaint,  that  by  agreement  between  appellant 
and  the  trustee,  appellant  took  her  to  her  home  on  June 
29,  1925,  and  continued  to  keep  her  and  look  after  her  until 
her  death  on  October  10,  1942.   This  was  a  period  of  over 
seventeen  years.   It  further  appears  from  the  complaint  that 
for  a  period  of  about  ten  years  the  trustee  paid  appellant 
under  their  agreement.   The  amount  claimed  remaining  due  is 
$2841.25,  which  would  be  for  a  period  of  approximately  seven 
years  and  nine  months.   There  is  nothing  to  show  that  the 
trustee  ever  indicated  to  appellant  his  decision  to  terminate 
the  arrangement  between  them.   The  fact  he  paid  appellant 
for  approximately  ten  years  and  permitted  the  unpaid  balance 
to  accrue,  would  indicate  the  Income  from  the  trust  estate 
was  not  sufficient  to  pay  both  the  expenses  of  the  trust  and 
appellant.  The  estate  appears  to  consist  of  the  one  hundred 
and  twenty  acre  farm,  upon  which  taxes  as  well  as  other  necessary 
expenses  would  arise. 

The  powers  of  a  trustee  may  be  said  to  be  divided  into 
express  powers  and  implied  powers.   The  former  appear  from 
the  language  of  the  trust  Instrument  itself,  while  the  latter 
are  Inherent  to  the  purposes  and  intent  of  the  trust  created 
and  the  objects  to  be  attained  thereby.   In  these  things, 
certain  acts  may  become  necessary  and  incidental  to  an  execu- 
tion of  the  express  powers  stated.  Express  powers  are  usually 
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in  clear  and  unequi vocal  terms,  while  implied  powers  are 
so  inherently  associated  with  the  administration  of  the 
trust  that  in  order  for  the  trustee  to  administer  the  same 
according  to  the  wishes  and  directions  of  the  settlor,  it 
must  be  considered  that  the  settlor  intended  the  trustee 
should  use  the  ordinary  and  natural  means  for  obtaining 
the  result  expressed  by  the  settlor. 

A  trustee  has  the  power  to  enter  into  a  contract  with 
a  third  person  in  the  course  of  the  administration  of  a  trust 
when  such  power  is  expressly  given  him  by  the  trn.st  instrument, 
or  when  the  making  of  the  agreement  is  reasonably  necessary 
to  the  execution  of  the  purposes  of  the  trust,  and  therefore 
impliedly  authorized.   In  ascertaining  whether  the  trustee 
has  power  to  make  a  contract  of  the  latter  class,  reference 
must  be  had  to  the  question  whether  the  contract  has  any 
important  bearing  upon  the  accomplishment  of  the  object  which 
the  creator  of  the  trust  intended  to  reach  through  such  trust. 

Where  a  trustee  conforms  to  the  provisions  of  the  trust 
in  their  true  spirit  and  meaning,  he  amy  in  the  doing  thereof, 
adopt  measures  and  do  acts  which,  though  not  expressly  specified 
in  the  trust  instrument,  are  implied  in  its  terms  and  directions 
given,  and  which  are  reasonable  and  proper  means  for  making  such 
express  terms  and  provisions  effectual. 

One  of  the  fundamental  duties  of  a  trustee  is,  that  he 
must  maintain  loyalty  and  fidelity  throughout  the  administra- 
tion of  the  trust,  to  the  interest  of  the  cestui  que  trust. 
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Furthermore,  it  is  his  duty  to  support  the  trust.   The 
foregoing  situations  have  frequently  occasioned  litiga- 
tion, and  courts  are  generally  disposed  to  find  that  the 
creator  of  a  trust,  by  implication,  would  be  held  to  have 
intended  the  trustee  should  have  the  power  to  do  that  which 
is  necessary  to  accomplish  the  ends  expressed  by  the  founder 
of  the  trust. 

In  considering  the  execution  of  this  trust,  the  court 
has  a  right  to  take  Into  consideration  the  situation  of  the 
cestui,  her  lack  of  capacity  to  manage  and  look  after  her 
own  affairs,  and  the  desire  of  the  testatrix  to  make  provision 
for  her  care  and  support  during  her  lifetine.   3uch  is  the 
apparent  purpose  and  desire  of  the  testatrix,  because  she 
makes  the  entire  corpus  of  the  trust  subject  to  such  require- 
ments of  the  cestui.   While  the  application  of  the  corpus  to 
the  cestui' s  needs  was  in  the  nature  of  a  discretionary 
power  given  to  the  trustee,  yet  it  was  one  which  required 
the  exercise  of  honest  judgment  and  good  faith.  We  are  not 
of  the  opinion  discretionary  powers  granted  a  trustee  can  be 
so  broad  that  equity  will  not  entertain  jurisdiction  when  the 
trust  is  being  or  has  been  abused,  or  so  administered  as  to 
defeat  the  purpose  for  which  the  founder  established  it. 

When  the  trustee  entered  Into  the  agreement  with  appell- 
ant in  1925,  we  are  not  of  the  opinion  he  did  violence  to  the 
trust  imposed  by  the  will  of  the  testatrix.   It  is  clearly 
apparent  the  testatrix  desired  the  cestui  to  be  the  beneficiary 
of  the  net  income  from  the  trust,  and  if  necessary,  the  corpus, 
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for  her  care  and  support  during  her  lifetime.   Taking  into 
consideration  the  fact  the  cestui  was  a  feeble -minded  person, 
and  an  object  of  the  bounty  of  the  testatrix,  we  are  not  of 
the  opinion  the  trustee  acted  contrary  to  the  purpose  and 
intent  of  the  testatrix  in  making  provision  for  the  care  and 
keep  of  the  cestui.   Neither  did  he  act  in  any  way  to  the 
prejudice  of  the  interests  of  the  cestui.   The  agreement 
between  the  trustee  and  appellant  was  for  the  necessities 
of  life  for  the  beneficiary  of  the  trust,  as  well  as  for 
provision  for  someone  to  look  after  her  and  some  place  to 
keep  her.   It  would  appear  the  act  of  the  trustee  was  in 
harmony  with  the  purposes  of  the  trust  and  in  furtherance 
of  the  end  intended  to  be  attained  thereby.   The  cestui 
received  the  benefit  of  appellant's  services  and  the  money 
she  expended  in  keeping  and  caring  for  her  over  the  years. 

The  trust  estate  was  charged  with  the  care,  maintenance 
and  support  of  the  beneficiary.   Since  the  services  rendered 
and  the  money  expended  by  appellant  were  for  such  ptirposes, 
they  must  be  deemed  to  have  been  for  the  benefit  of  the  trust 
estate. 

As  previously  stated,  appellees  urged  the  trustee  had 
no  power  under  the  trust  instrument  either  to  enter  into  the 
contract  with  appellant,  or  to  create  such  indebtedness.   In 
consideration  of  these  premises,  they  argue  that  the  contract 
was  ultra  vires,  and  appellant  thereby  precluded  from  any  right 
to  satisfaction  out  of  the  trust  property.   Tnere  a  cestui  has 
received  benefits  from  the  performance  of  an  ultra  vires  con- 
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aer  injury  and  prejudice.  A 
\ 
somewhat  similar  legal  states  appears  in  the  case  of  The 

State  Bank  of  Blue  Island  v,  Benzing,  383  111.  40,  55. 

In  this  case,  the  cestti  was  a  feeble-minded  person. 
The  trust  was  created  for  her  care,  support,  maintenance 
and  welfare.   The  acts  of  appellant  and  of  the  trustee  appear 
to  have  been  pursuant  to  s'uch  purpose,  and  of  a  nature  anti- 
cipated by  the  testatrix. 

The  judgment  of  the  trial  court  is  reversed  and  the 
cause  remanded  with  directions  to  overrule  the  motions  to 
dismiss  the  complaint. 

Reversed  and  remanded  with  directions. 
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